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REPORT OF THE 
ATTORNEY 
GENERAL 


Lincoln, Nebraska, 
January 5, 1933 
Honorable Charles W. Bryan, 


Governor of Nebraska. 
Dear Sir: 


I have the honor to submit herewith the report of the 
Attorney General for the biennium ending January 5, 1933. 


The Attorney General by statute is made the head of the 
Department of Justice. As such head he is charged with the duty 
of appearing for the state and prosecuting and defending in any 
court or before any officer, board or tribunal. any cause or matter, 
civil or criminal, in which the state may be a party or interested. 
Among the various other duties imposed upon the Attorney 
General are the following: 


1. To consult with and advise the county attorneys in all 
criminal matters and in matters relating to the public revenue. 


2. To give when requested his opinion in writing upon all 
questions of law submitted to him by any state officer, board, 
commission or either branch of the Legislature. 


3. To enforce the proper application of monies appropriated 
by the Legislature to the various funds of the state and to 
prosecute breaches of trust in the administration of such funds. 
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4. To prepare for the state officers, boards, and commis- 
sions, proper drafts for contracts, forms or other writings which 
may be wanted for the use of the state. 


5. To represent Nebraska water-users in all suits affecting 
their rights in interstate streams. 


6. To prepare ballot titles for Initiative and Referendum 
measures and all forms necessary to carry out the provisions of 
the election laws. 


7. To investigate charges of unfair discrimination in prices. 


_ In the recent case of State ex rel Sorensen, Attorney General 
vs. State Board of Equalization and Assessment, 242 N. W. 609, 
the Board of Equalization attacked the authority of the Attorney 
General to institute or prosecute a writ of error to the Supreme 
Court from a decision of the State Board of Equalization. The 
Supreme Court of Nebraska in sustaining the authority of the 
Attorney General, said with reference to his powers and author- 
ity the following: 


“The attorney general also defended his action by 
relying upon the decision of this court in the case of 
State v. Pacific Express Co., 80 Neb. 823, 115 N. W. 619, 
622, 18 L. R. A. (N. S.) 664, in which is cited a New 
Jersey case (Attorney General v. Delaware & B. B. R. 
Co,, 27 N. J. Eq. 631) holding: 


“ ‘In equity, as in the law court, the Attorney 
General has the right, in cases where the property of 
the sovereign or the interests of the public are directly 
concerned, to institute suit by what may be called “civil 
information” for their protection. The state is not left 
without redress in its own courts, because no private 
citizen chooses to encounter the difficulty of defending 
it, but has appointed this high public officer, on whom 
it has cast the responsibilty, and to whom, therefore, it 
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has given the right of appearing in its behalf and invok- 
ing the judgment of the court on such questions of public 
moment.” 


“We find that a Jate case, which is in line with the 
weight of authority, is State v. Finch, 128 Kan. 665, 
280 P. 910, 66 A. L. R. 1369, which traces the powers 
and duties of the office of attorney general at common 
law from the earliest times to the present time, and 
holds: ‘Ordinarily the Attorney General, both under the 
common law and by statute, is empowered to make any 
disposition of the state’s litigation which he deems for its 
best interest.’ ” 


“Threop on Public Officers, page 542, says: ‘The 
rule respecting such powers is that, in addition to the 
powers expressly given by statute, * * * he has by im- 
plication such additional powers as are necessary for the 
due and efficent exercise of the powers expressly grant- 
ed, or as may be implied from the statute granting 
the express powers.’ 


“The attorney general is given executive powers in 
regard to various matters committed to his care. Follmer 
v. State, 94 Neb. 217, 142 N. W. 908, Ann. Cas. 1914D, 
151. 


“By the great weight of authority, it is now held 
that the attorney general is clothed and charged with all 
the common law powers and duties except in so far as 
they have been limited by statute. The duties of his office 
are so numerous and varied that it has not been the 
policy of different state legislatures to enumerate them. 
As the chief law officer of the state, he may, in the 
absence of some express legislative restriction to the 
contrary exercise all such power and authority as public 
interests may from time to time require. 2 R. C. L. 
916. 
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“The attorney general is the principal law officer 
of the state.” 


The work of the office during the past two years may be 
summarized as follows: 


Number of cases prepared and argued in the 


Supreme Court of the United States........ i. 
Number of cases prepared and argued in the 
Supreme Court of Nebraska................ 114 


Number of cases in the District Courts of Nebras- 
ka, (including bank receivership suits) in 
which the Attorney General represented the 


state or state officers... .......6sccsceesees 268 
Number of cases prepared and submitted to the 
Interstate Commerce Commission............ 25 


Number of cases in the United States District 
Court in which the Attorney General repre- 


sented the state or state officers............ 5 
Number of cases in municipal and county courts. . 15 
Number of requests for opinions and complaints 

TECOIV GH. cia cise see alasiaas ace au pay tamsiae nade we 22,375 


Number of persons who called at office to make 
verbal complaint or request a legal opinion 
(OstiAEGE) oc, cc ci earns tiawenarendaes em 12,000 
Number of formal written opinions prepared..... 6,400 


The case in the United States Supreme Court, Abie State 
Bank vs. Charles W. Bryan, et al, was won. Of the 114 cases 
which were argued in the Supreme Court 92 were won and 22 
were lost. There are pending in the Supreme Court 34 cases 
which have been handled by the Attorney General’s office but 
which have not been argued or in which there has been no final 
adjudication. 


It is hard to say which cases were the most important but 
some of the more important cases were: 


1. Abie State Bank vs. Charles W. Bryan et al, and Hubbell 
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State Bank vs. Charles W. Bryan, et al. In the Abie State Bank 
case that bank, acting for itse’f and the other state banks, 
sought to enjoin the Department of Trade and Commerce from 
collecting the special guaranty fund assessments due from the 
banks for 1928, 1929, and 1930. The banks won in the District 
Court of Lancaster County. On appeal to the Supreme Court of 
Nebraska the lower court was reversed and the injunction dis- 
solved. The banks then took the case to the Supreme Court of 
the United States where the decision of the State Supreme Court 
was affirmed, Shortly thereafter, the Legislature having amended 
the guaranty fund law in the meanwhile, the Hubbell State Bank, 
on behalf of itself and all other banks, brought suit to enjcin 
collection not only of all the assessments under the old guaranty 
fund law, but also the assessments under the Depositors’ Final 
Settlement Fund law. The Attorney General filed an answer deny- 
ing the allegations of the banks and a cross petition asking for 
judgment against the banks for the full amount of all the assess- 
ments due. The position of the Attorney General was sustained and 
on the motion of the Attorney General judgments against all 
of the banks were obtained totaling approximately $3,000,000.00. 
The banks then prosecuted an appeal to the Supreme Court of 
Nebraska where the Depositors’ Final Settlement law was de- 
clared unconstitutional, the assessments confiscatory, and the 
judgments obtained against the banks set aside. Motion for 
re-hearing has been filed by our office on which the court has 
not passed. 


2. C. A. Sorensen, Attorney General vs. State Board of 
Equalization and Assessment. The State Board of Equalization 
and Assessment after equalizing between the various counties 
the assessments of natural gas pipe lines, reduced such equalized 
valuation 17 per cent. The Attorney General protested that this 
was arbitrary and unconscionable. The Attorney General then 
prosecuted a writ of error to the Supreme Court of Nebraska 
from the decision of the State Board of Equalization and Assess- 
ment reducing the equalized assessed valuation of pipe line prop- 
erty 17 per cent. This was the first time that any such action 
had ever been taken by the Attorney General’s office in Nebraska. 
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The Governor, on behalf of himself and said State Board of 
Equalization and Assesssment, hired special counsel to represent 
the Board. The Supreme Court decided in favor of the Attorney 
General, saying in part: 


“One of the duties of the state board of equalization 
is that of equalizing assessments, that is, changing assess- 
ments by increasing or decreasing the same, to the end 
that all property in the state shall bear its just propor- 
tion of the burdens of taxation. The board having failed 
to follow certain requirements of the statute, its action 
in reducing pipe line valuation 17 per cent is set aside 
and cause remanded to said board to act therein in con- 
formity to statutes”. 


3. State ex rel C. A. Sorensen vs. Lyman-Richey Sand and 
Gravel Company, et al. After an investigation lasting nearly a 
year and costing several thousand dollars, the Attorney General 
brought suit in the Supreme Court of Nebraska to enjoin the 
Lyman-Richey Sand and Gravel Company, its officers and agents, 
and certain other companies from maintaining a monopoly in 
restraint of trade in the sand and gravel business. Maps were 
prepared showing the location of the principal sand and gravel 
deposits in Nebraska and from the county records were obtained 
the information as to the ownership of all such deposits. After 
many conferences in which the officers of the Lyman-Richey 
Sand and Gravel Company were made acquainted in part with 
the evidence of the state, said officers entered into a stipulation 
that consent decree might be entered against the company 
and its officers and agents. In said decree the defendants are 
enjoined among other things from doing any of the following 
acts: 


“First. That the defendants, Lyman-Richey Sand and 
Gravel Company, its officers, directors, agents and ser- 
vants are hereby severally and perpetually enjoined and 
restrained from entering into or maintaining any con- 
tract, combination, or conspiracy with each other, or with 
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any other person or persons, in restraint of trade or 
commerce in the mining, producing, distribution and 
marketing of sand and gravel in the State of Nebraska, 
or monopolizing or attempting to monopolize, by any 
means or devise, or comb:ning or conspiring with each 
other, or with any person or persons, to monopolize any 
part of such trade or commerce. 


“Second. That the defendants, Lyman-Richey Sand 
& Gravel Company, its officers, directors, agents, ser- 
vants or employees, shall, within a reasonable time after 
the entry of this Decree, dispose of any stock which it 
or they, may own or hold in the defendant corporation, 
the Western Sand & Gravel Company, a corporation, of 
Lincoln, Nebraska. 


“Third. That the defendant, Lyman-Richey Sand and 
Gravel Company, shall within six months by proper and 
effective conveyances: 


(a) Release and quit claim to the adjoining land 
owner any interest retained and reserved by it to strips 
of land not exceeding two rods in width, in conveyances 
made of the lands of which said strips formed a part 
where said strips are along and adjacent to any line of 
railroad and located in Sarpy, Douglas, Dodge and Platte 
Counties. 


“(b) Release and terminate its lease to the McClean 
Estate tract of land, being a tract of land lying between 
the Platte River and the Chicago, Burlington & Quincy 
right-of-way in Sections One and Two, Township Sixteen, 
Range Eight, and lying north of the Woodcliff Elevator, 
Saunders County, Nebraska, recorded in Book 1 of the 
Miscellaneous Records of said County at Page 523, also at 
Page 560 and also in the Miscellaneous record of said 
County in Book K page 92 thereof. 


“(c) Release and terminate its interest in the Wid- 
man land, being a tract of land located in Sections Two, 


13 
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Three and Eleven, Township Fifteen, Range Nine, Saund- 
ers County, Nebraska, as recorded in Book J of the Mis- 
cellaneous Records of said County at Page 518 thereof, 
which said land covers all of Section Three, all of Section 
Two, not in the Platte River, and the Nertheast Quarter 
of Section Eleven and the South One-Ha'f of the North- 
west Quarter of Section Eleven. 


“(d) Terminate and cancel its contract with the 
Fremont Steck Yards and Land Company for sand and 
gravel privileges and rights in Sections Twenty-five, 
Twenty-six, Thirty-five and Thirty-six, Township Seven- 
teen, Range Hight, Dodge County, Nebraska. 


“(e) Release and discharge of record restrictions 
imposed upon any grantee in any deed or conveyance 
made by it or them that said grantee shall not directly 
or indirectly use or cause to be used said premises for 
the production and the distribution of sand and grave'.” 


4, State ex rel C. A. Sorensen vs. Safeway Stores, a Cor- 
poration. Various complaints came to the Attorney General’s 
office that this chain store company was violating the anti-dis- 
crimination law by selling goods and commodities in some cities 
and communities at a less price than it received for the same 
goods and commodities in the other cities and communities in 
which it was cperating. After a lengthy investigation in which 
more than thirty witnesses were called, the Attorney General’s 
office brought suit in the District Court of Lancaster County 
to enjoin the company from selling goods in violation of the 
anti-discrimination law. By stipulation this company agreed to 
let a decree be entered enjoining the company from continuing 
the practices complained of in the cities of Holdrege and Kearney. 


5. Interstate Commerce cases. Many Interstate Commerce 
Commission cases have been handled by this Department during 
the past biennium. The cases arising under the Hoch-Smith 
Resolution, known as the “Docket 17,000” cases, are of the highest 
importance to the people of this state. Docket 17,000, Part 7, 
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Grain Rates, affects the rates paid by the people of this state 
to an amount considerably upwards of a million dollars per 
year. The case was heard and completed and an order, very 
favorable to our state, was entered. Due to the delay of the 
Interstate Commerce Commission, the railroads resorted to the 
courts, charging that conditions had so changed that they were 
entitled to further hearing. An injunction was granted and 
the case was afterwards re-opened. It is now being re-heard 
before examiners of the Interstate Commerce Commission. It 
will probably be several months before it will be concluded. Dur- 
ing the time that the new rates were in force, from August 1, 
1931, to January 25, 1932, when the injunction was granted, 
it is estimated by traffic experts that the saving to Nebraska 
shippers was upwards of $600,000.00. It should be understood 
that in this case the contest is not only between the railroads, 
on the one hand, and the shippers of Nebraska, on the other, 
but to a certain extent it is a contest among the states in the 
western district. The evidence in the case shows clearly that 
Nebraska is paying too high rates in proportion to those paid 
by other states in this area, and that even if the revenues of 
the carriers were to remain at the same level, Nebraska should 
have a substantial reduction in its interstate rates. 


Other Docket 17,000 cases of importance to the people of 
this state are Part 2, Class Rates in Western Trunk Line Terri- 
tory, which is now being re-heard; Part 9, Live Stock Rates, 
which has already been argued and submitted; Part 10, Hay Rates, 
pending before the examiners; and Part 13, Salt Rates. Part 2, 
Class Rates, and Part 9, Live Stock Rates, involve large amounts 
annually. 


Among other of the important cases may be mentioned 

Docket 16,750, National Poultry, Butter & Egg Association 

vs. Aberdeen & Rockfish Railway Company, No. 24,326, Rates 
on Coal from Northen Colorado; No. 28,823, Gypsum Association, 
et al. vs. Atchison, Topeka & Santa Fe Railway Company, all 
recently argued and submitted; and No. 24,350, Nebraska State 
Railway Commission vs. Atchison, Topeka & Santa Fe Railway 
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Company, Rates on Fruits and Vegetables; No. 23,205, Nebraska 
State Railway Commission vs. Atch:son, Topeka & Santa Fe Rail- 
way Company, Rates on Potatoes from Central and Western Ne- 
braska, recently determined; and Finance Docket Ne. 9312, Appli- 
cation of the Chicago, St. Paul, Minneapolis & Omaha Railway 
Company for permission to abandon branch line from Coburn 
Junction to Wynot, Nebraska. 


It is difficult to say how much in money is in controversy 
in the several cases, but it may be stated that a conservative 
estimate in all of the rate cases handled within the last two years, 
including those now pending and partly heard, considerably ex- 
ceeds two million dollars per year to the people of this state. 


The credit for all the work done does not be'ong to the 
Attorney General personally, a great share of the credit belongs 
to the exceedingly able and highly conscientious men associated 
with me, namely, George W. Ayres, Homer lL. Ky'e, Hugh La- 
Master, L. Ross Newkirk, Clifford L. Rein, Irvin Stalmaster, and 
T. F. Neighbors. 


BOARD OF EDUCATIONAL LANDS AND FUNDS 


As Attorney General I have been a member of the Board 
of Educational Lands and Funds. This board is charged among 
other things with the investment of the permanent school funds 
of the State of Nebraska. 'The state has not so far lost a dollar on 
any security purchased during my term of office. It has been 
my policy to insist on treating the securities as sacred trust 
funds belonging to the school children of the state. Political 
favoritism has no place in the buying of securities for the state. 


PARDON BOARD 


The Attorney General is a member of the Board of, Pardons. 
I felt it necessary to dissent in a number of cases. In the matter 
of the Application of one Lewis Nellson for Commutation of 
Sentence, I filed the following dissenting opinion: 


“TI dissent. Nellson is a third termer, an habitual 


REPORT OF ATTORNEY GENERAL 17 


criminal. The record show that he served a term in the 
Kansas penitentiary. Later he served a term in the Ne 
braska penitentiary as convict No. 9845. A few weeks 
after finishing this sentence he again got into trouble and 
again was sentenced to the penitentiary. County Attorney 
Heinke of Otoe County from which Nellson was sent up 
recommends that no clemency be granted. | agree with 
him. If there is any reason at all for the maintenance of 
reformatories and penitentiaries it is to have custody 
of habitual criminals, It is exceedingly probable that this 
man will resume his crime career. 


“As a member of the Board I have been exceedingly 
lenient to first offenders. I have been very willing to give 
a young man especially another chance. I dislike being 
known as the ‘hard boiled’ member of the Board. I fre- 
quen‘ly compromise in granting paroles and commuta- 
tions when I am not wholly convinced. But I cannot agree 
to the release of this man who has a high school education 
and who is now 44 years of age. He knows right from 
wrong and he is past the age when there is very much 
likelihood of any reformation. He says he wants to go 
to Texas. I cannot join in the theory that one state has 
the right to ship its criminals to some other state. I 
know that is being done by some states but it Is wrong 
in principle and cannot be defended on any ground.” 


In the matter of the application of Charles Hinds for com- 
mutation of Sentence, I filed a dissenting opinion in which I said 
in part: 


“I dissent. I know of no valid reasons for granting 
special favors to this banker. : 


“I realize there were powerful influences brought to 
bear in this case. But what of it? Surely it has not come 
to pass that in passing on a prisoner’s application our 
action is determined by the number of prominent names 
thereon. The. depositors of the failed bank were not 
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represented; those who did appear had lost nothing by 
Hinds’ operation of the bank. 


“The Attorney General’s office had charge of the 
prosecution of. Hinds. At much expense the evidence was 
gotten together and presented to the court and jury. 
In spite of his able Jawyers, Hinds was convicted on five 
counts. The court imposed a sentence of one to five years 
in the penitentiary on each count, but tempered justice 
with mercy by making the five sentences run concur- 
rently. Hinds then appealed to the Supreme Court. That 
court giving him the benefit of all possible doubts dis- 
missed the counts based on the borrowing of money 
from his own bank but let the sentence of one to five 
years stand on the other counts. The Supreme Court was 
very familiar with the facts and saw no reason for re- 
ducing the sentence. No new evidence has been presented 
or cause shown why this Board should override the 
Supreme Court in this matter. 


“During the last three and one-half years we have 
been responsible for sending to the penitentiary more 
bankers than were sent during the previous thirty years. 
It has been an exceedingly unpleasant task. Some of the 
men that we prosecuted were personal friends; others 
acquaintances of many years standing. But it was a job 
that had to be done. Wrecking a bank from the inside 
is in many ways a worse crime than robbing it from the 
outside. The loss from robbery can be covered by in- 
surance; there can be no insurance against bankers who 
juggle the bank’s funds, make false reports, or intention- 
ally or knowingly accept deposits knowing the bank to 
be insolvent. 


“I have never advised criminal action on mere tech- 
nicalities; only where there were flagrant violations of 
the banking laws. 
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“After our office has gone to much trouble and ex- 
pense in finally getting a flagrant violater of the bank- 
ing laws into the penitentiary it is discouraging to have 
the Pardon Board after a 20 minute hearing turn him 
Joase. It tends to discredit not only our office but the 
District Court and the Supreme Court which after much 
consideration imposed and ratified his sentence to the 
penitentiary. There are, of course, exceptional cases where 
mercy should be extended even where the prisoner has 
only served, part of his time. I give my colleagues on the 
Board credit for acting in good faith, but I am unable 
to see that the record of Hinds entitles him to any 
specia! consideration at this time.” 


I filed a number of dissents against the release of murderers 
and professional crooks after serving only a short time. I did 
so not because of any feeling that the state should revenge 
itself on those convicted of violating its laws, but because in my 
opinion the protection of society comes first and the wishes of 
the convict second. No person should be released by parole or 
pardon merely because he has served a long time or because he 
has relatives who need his support. In my apinion members of 
the Pardon Board need to ask themselves two questions regarding 
applicants for clemency: 


1. Has the prisoner fundamentally changed his point of 
view toward society and is he strong enough in character and 
will power to go straight? 


2. Has the prisoner served a sentence long enough to act 
as a warning and deterrent to the criminally inclined elements 
of our society? 


I am firmly of the opinion that the inmates of our penal 
institutions should be dealt with kindly but firmly. They should 
not be permitted to develop a feeling of self-pity: In a talk one 
Sunday afternoon to the young men in the State Reformatory 
I said: 


“Behave yourself. You knew better. You just took a 
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chance and got caught. Burn into your brain two words, 
‘never again.’ Do not feel sorry for yourself. Feel sorry 
for what you did. Feel sorry for those you wronged. Feel 
sorry for the humiliation and disgrace you brought upon 
your folks. Real repentance and regret is the foundation 
of a better life. Character never was built on self-pity. 
Say to yourself, ‘I deserve this punishment: I was a fool. 
I did wrong. But with the help of God I am now going 
to make a man of myself.’ ” 


DISBARMENT 


Our office has brought ten disbarment cases. As Attorney 
General we have learned that the legal profession has lost respect 
and standing in the eyes of the pubic because of the conduct of 
a small percentage of the members of the Bar. Every lawyer 
that is a disgrace to the profession smears the whole profession. 


The profess’on of law is a noble one. [ts history is inseparably 
intertwined with and is part and parcel of mankind’s upward 
struggle from brute force to the rule of reason. The thallenge of 
the traditions of the bar cannot be met by many. Oniy he 
whose character is beyond reproach, who loves scholarship and 
learning for its own sake, who hates fraud, injustice and tyranny, 
and who is ever ready to champion every righteous cause is 
entitled to cali himself a lawyer. 


The people rightfully expect of lawyers: 
1. Utmost personal integrity- 
2. Knowledge and understanding of the law. 


3. Rues of procedure and organization of courts which 
will tend to bring about to the extent humanly pos- 
sible even-handed justice. 


4. Championship of the right and leadership against 
public enemies. 


Our profession cannot go to too great pains to keep out 
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men of unsound character. If occasionally one gets inside our walls 
we ought without very much ceremony to have him disbarred. 
Attorneys are ministers of justice. They have an obligation to 
the public as well as to their clients. They are officers of the 
various courts in which they practice. Under the laws of Nebraska 
the Supreme Court is vested with the sole authority to admit 
lawyers to practice. Coupled with this power is the authority 
to strike from its rolls the name of any attorney whose conduct 
shows a lack of that integrity as an attorney which his clients, 
the courts, and the public have a right to expect and require. 
In my opinion lawyers should be subject to suspension or dis- 
barment on any of the following grounds: 


1. Personal dishonesty or want of good moral character 
showing the attorney to be unfitted and unsafe to act 
as an officer of the court. 


2. Conviction of a felony or other crime involving moral 
turpitude. 


3. Obtaining money or property from a client by extortion 
or for which he has failed to render adequate service. 


4. Any kind of fraud on or false representations to a client 
about a case entrusted to him. 


5. Misappropriation of funds, either by failing to pay over 
money collected for client, or appropriating to his own 
use money left with him for safe-keeping or investment. 


6. Any attempt to pervert justice by tampering with wit- 
nesses or jurors, introducing testimony known to be 
false, knowingly making false affidavits to deceive the 
court, stifling or suppressing evidence, or intentionally 
deceiving or misleading the court as to the law or the 
facts. 


MODIFICATION OF CRIMINAL CODE 


in our opinion the defects in our ‘system of criminal court 
procedure, however glaring they may be, are not the principal 
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cause of present crime cond:tions. Less than ten per cent of all 
crimes reported are followed by criminal prosecution of any kind. 
The chief failure, particu’arly in Nebraska, is lack of apprehen- 
sion of the criminal! and the securing of evidence to convict. 


However, whether or not our present criminal court pro- 
cedure is as much to blame for conditions as many of its critics 
contend, it may well be conceded by all that it is by no means 
perfect and that many changes and improvements could and 
should be made. Our present system is a legacy from by-gone 
days, when harsh and absolute rulers wielded despotic power 
over courts and juries and the criminal code was brutal and 
oppressive: Through a tacit conspiracy between the judges and 
lawyers, the most frivolous and unreasonable points and objections 
were constantly being raised on behaf of the defendant and were 
encouraged by the courts as loopholes to permit the innocent 
to escape persecution and to soften the rigors of the system 
for the guilty. Today when the cruel despot has been dethroned, 
the criminal code robbed of its brutalities and terrors to a great 
extent, and the criminal himself has grown haughty and contemp- 
tuous of law and government and the right of others, the court 
machinery which was origina ly designed to shield the innocent 
has become too often an armor for the guilty to turn aside the 
sword of justice and leave him free to ply his calling with 
impunity. 


The American Law Institute has spent approximately five 
years in drafting a model code of criminal procedure. It consists 
of 166 pages of text divided into twenty-five chapters and into 
470 sections. It covers the whole field of criminal procedure and is 
intended for adoption by the state legislatures. It is so drawn 
that it may be adopted in full or in part with equal facility. 


One suggestion contained in the code proposed by the Ameri- 
can Law Institute provides for the use of summons as in a civil 
suit where the offense is not serious and the magistrate has 
reason to believe the accused will appear without being placed 
under arrest. If the defendant served with a summons fails to 
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appear he would be treated as in contempt of court and dealt 
with accordingly. The use of the summons in place of a warrant 
would greatly expedite the handling of petty offenses in my 
opinion. 


Another provision of the model code of the American Law 
Institute which deserves study with a view to similar legis’ation 
in Nebraska is the chapter on bail. A part of the provisions of the 
code could not be adopted in this state because they conflict with 
provisions of our constitution, but those provisions regulating 
professional bondsmen and designed to prevent “straw” hail, 
providing for the deposit of cash or securities and increasing the 
discret on of the court in accepting bail and fixing the conditions 
thereof, and the provision making the undertaking a lien on any 
real property owned by the surety in the county from the date 
the undertaking is recorded and simplifying the collection of bail 
in case of default, are worthy of serious consideration. | 


Another chapter of the model code which might well be 
adopted is that relating to indictments and informations and 
giving model forms to be followed by the prosecuting attorneys. 
It is true that in Nebraska our Supreme Court has been far more 
liberal than that of many states in brushing aside mere technical 
defects in the form of the indictment or information and has even 
attempted on its own initiative to simplify somewhat the form 
of these instruments, but county attorneys would feel much safer 
and more assured if the procedure at this stage of a criminal! 
prosecution were made plain and simple by statute so that the 
chance of error is reduced to a minimum. 


A bill relating to indictments and informations which was 
proposed by the Montana State Crime Commission provides that 
where two or more different offenses have been committed in 
connection with the same act they may all be charged in the same 
indictment or information, or different statements of the same 
offense may be made, under separate counts, and the prosecutor 
shall not be required to elect on which count he shall rely but 
the verdict of the jury must specify either guilty or not guilty as 
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to each count. Thus if a person is charged with burglary he may 
also be charged with larceny and he can not escape if he has 
actually stolen property merely because his crime did not include 
all the elements included in the definition of burglary. It seems 
tome this might well be the law in Nebraska. 


I also recommend enactment of the so-called Alibi Defense 
Law which has already been enacted in Michigan and Ohio and in 
perhaps other states. By the provisions of this law, as enacted 
in Michigan, whenever a defendant proposes to establish an alibi 
as his defense he must file and serve on the prescuting attorney 
a notice in writing of his intention to claim such defense at least 
four days before the trial, and such notice shall include specific 
information as to the place at which the accused claims to have 
been at the time of the alleged offense. If such notice is not filed 
the court may in its discretion exclude evidence of such alibi. The 
advantages of such law are obvious. The alibi is a favorite de- 
fense. It is perfectly legitimate and proper as a defense but be- 
cause it is easy to prove and hard to disprove it is capable of 
great abuse. If the alibi defense is honest and made in good faith 
there can be no harm in permitting the prosecuting attorney to 
invest.gate it before the trial. Such invesigation may result in 
the charges being dismissed. If the alibi is faked it gives the 
prosecutor a better opportunity to expose its falsity. 


A similar Jaw in Michigan requires the giving of notice where 
the defense relied on is insanity. Such notice gives the prosecut- 
ing attorney an opportunity to make investigation which may 
result either in disposing of the case without a tria! or in dis- 
proving the defense. 


The model code of the American Law Institute has a chap- 
ter providing special proceedings to determine the mental condi- 
tion of the defendant when the issue of insanity is raised or the 
court has reasonable ground before or during the trial to believe 
the defendant is insane. Under its provisions the court may ap- 
point from one to three disinterested qualified experts to examine 
the defendant and testify as to the mental condition of the defen- 
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dant, but both the defendant and the state are permitted to call 
other experts to testify at the trial as well. 


Chapter 11 of the model code of the American Law Institute 
provides that where it appears that a fair trial can not be had 
because of the prejudice of the trial judge either the defendant 
or the state may apply for a change of judge as distinguished 
from a change of venue. When such application is made an- 
other judge is called in to rule on it. Cases arise where the judge 
because of political or other pressure is hanicapped in the per- 
formance of his duty. Occasionally too, a judge, in his eagerness to 
see a defendant convicted will permit errors to occur during the 
trial which will result in a reversal in the Supreme Court. 


Another law which might well be adopted is one permitting 
be valuable in saving unnecessary expense and which is not 
unfair to the accused, is that when two or more defendants are 
jointly charged with any offense, whether a felony or misde- 
meanor, they shall be tried jointly unless the court in its dis- 
cretion orders separate trials. 


Another law which might well be adopted is one permitting 
the defendant in all cases, except perhaps cases where a death 
sentence may be imposed, to waive a jury and try the case to 
the judge. This provision is found in Chapter 12 of the American 
Law Institute’s model code, and has been the Jaw in Maryland 
for more than a century where it has been frequently availed of 
by defendants, particularly negroes, who have preferred to trust 
their cases with a judge rather than a jury. 


Another law recommended by the Missouri Crime Survey and 
which deserves serious consideration would permit a five-sixths 
jury to convict or acquit in all misdemeanor cases and in all 
felony cases except those which may be punished by death. I 
believe the state of Louisana does not require an unanimous 
verdict in felony cases at the present time but all other states 
follow the English common law in requiring an unanimous verdict 
of 12 jurors in all felony cases. 
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There is, of course, no magic about the number twelve. Stu- 
dents of the h‘storical development of our modern jury system 
tell us that the number twelve appears to have been hit upon 
as the proper number for a jury because of the semi-religious 
character ascribed to the lawsuit in early times; it being naively 
assumed by our pious Anglo Saxon ancestors that the Lord was a 
silent but powerful party to every lawsuit and made it His 
special business to see that right always prevailed. It was sup- 
posed that the number twelve was particularly pleasing to the 
Lord and had a holy significance because of the favor which the 
Lord was supposed to have shown to the twelve tribes of Israel 
and the fact that Jesus chose twelve disciples. Whatever the rea- 
son, we have come to look upon the institution of a twelve man 
jury as being almost sacred and considerable prejudice will have 
to be overcome before a five-sixths verdict will be permitted in 
a criminal case, although the theory that a defendant must be 
convicted by the unanimous verdict of twelve jurors finds no ac- 
ceptance outside of the English speaking peoples of the world. 


It has frequently been urged with great force that the trial 
judge should be permitted by Jaw to comment to the jury on the 
weight of the evidence and the credibility of the witnesses. This 
is the rule in the Federal courts where it appears to work well. 
Such a law would go far to restore to the judge the control of the 
trial which he enjoyed under the English common law and which, 
1 believe, he should still exercise. It would raise the judge above 
the dignigty of a mere referee of a legal prize fight between two 
clever and aggressive lawyers bent on winning a lawsuit at any 
ecst and give him an opportunity to clarify in the minds of the 
jurors the actual issues and dispell the prejudicial effects of im- 
passioned oratory and other artifices of the pettifogger. 


Another law which has been urged is one which will permit 
the prosecuting attorney to comment on and the jury to consider, 
the failure of the defendant to testify in his own behalf. There 
seems to be no logical reason why an innocent person accused 
of crime should not take the witness stand and tell the truth. If 
he is guilty he should suffer the consequences. This rule is em- 
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bodied in the constitution of Ohio and I believe should be the law 
everywhere: Such a rule would greatly reduce the temptation 
on the part of the police to resort to third degree methods in 
handling suspects. 


ACCIDENT AND HEALTH INSURANCE POLICY FORMS 


As Attorney General I requested the Department of Trade 
and Commerce under its authority to require with reference to 
policy forms of accident and health insurance that they be 
couched in language which clearly and unequivocally defines the 
liability of the company and the rights of the insured, and that 
the provisions in such policies conform to the advertisements and 
representations of the insurance company offering the policy to 
the public. The insurance business is quasi-public in nature. The 
doctrine of caveat emptor does not apply. The business of in- 
surance has been placed under the supervision of the state and 
by statute the forms of all policies of insurance companies must 
be approved by the Department of Trade and Commerce. This 
power to approve is quasi-judicial in character and includes not 
only the structural make-up and arrangement of policies in re- 
spect to being readable and understandable, but “‘also all of its 
contractual provisions going to the substance of the contract, and 
to determine whether it violates any applicable law, whether writ- 
ten or unwritten, and whether consisting of constitutional or stat- 
utory provisions, or the rules of the common law, or the principles 
of equity of which the courts of the jurisdiction take cognizance.” 
32 C. J. 1116, 1117- 


It is contrary to public policy that any insurance company 
should play hide-and-seek with the policy buyer by hiding its 
liability behind conditions, limitations, and provisions which be- 
wilder or tend to mislead the insured. Exceptions to the liability 
should not be permitted to be hidden in a straw-stack of words. 


The confidence of the public in insurance would be greatly 
increased, in our opinion, if the Department of Trade and Com- 
merce would insist that the language of policies be such as to ex- 
press succinctly and clearly the liability which the company tends 
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to assume, and, further if the companies are barred from rep- 
resenting their policies in advertisements and language that may 
deceive the ordinary man or have a possible double meaning. 


IRRIGATION 


The North Platte is a river of liquid gold. When poured out 
on the fertile farms of Nebraska it brings wealth and riches. 

Its headwaters are in North Park, Larimer County, Colorado. 
It flows north into Wyoming, then east, and then southeast into 
Nebraska in Scotts Bluff County. It flows into the Missouri at 
Piattsmouth. Each of the three states through which the North 
Platte flows has rights in the use of the water. All three states 
have adopted the doctrine of appropriations as opposed to the 
common law rule of riparian rights. The right of appropria- 
tion means the right of diversion and use. “It is the right,” said 
the Circuit Court of Appeals in Rickey Land & Cattle Co. v. 
Miller’& Lux, 152 Fed. 11, 81 C. C. A. 207, “not to any specific 
water, but to some definite quantity af that which may at any 
time be running in the stream. So the right acquired by an 
appropriation includes the right to have the water flow in the 
stream to the point of diversion. The fact of a state line inter- 
secting the stream does not within itself infringe upon that 
right. In other words, the appropriation rnay still be acquired, 
although the stream is interstate, and not local to one state; nor 
will the mere fact that the stream has its source in one state 
authorize a diversion of all the water thereof as against an earlier 
and prior appropriation across the line in another state.” 


Colorado proposes to divert at its sources a large part of the 
flow of the headwaters of the North Platte river. If that state 
undertakes to carry out its purpose Nebraska’s only remedy is to 
bring a suit in the Supreme Court of the United States to enjoin 
such diversion. Section 84-208, C- S for 1929, reads as follows: 


“It shall be the duty of the attorney-general of the 
state to commence, prosecute and deiend any and all 
actions affecting the rights of Nebraska water-users in 
interstate streams as against appropriators in any other 
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state and to take such steps as in his judgment are 
required to protect any and all interests of appropria- 
tors of water within this state in such cases.” 


Acting under the authority of this section I caused the fol- 
lowing formal notice to be sent, December 10, 1932, to the 
Governor and to the Attorney General of the State of Colorado. 


“Honorable W. H. Adams, 
Governor of Colorado, 
Denver, Colorado. 


“Dear Sir: 


“This office is informed that the State of Colorado 
proposes and unless restrained will divent more than one- 
half of the natural flow of the head-waters of the North 
Platte river. 


“This proposed diversion of water out of the North 
Platte river watershed into another watershed in Colo- 
rado disregards and is inequitable to the water rights of 
appropriators in Nebraska. If such diversion is made, we 
are informed by engineers who investigated the propo- 
sition, that there will not remain sufficient water in the 
North Platte river to supply the needs of Nebraska irri- 
gators. Such action, therefore, on the part of Colorado 
would cause the abandonment of Nebraska land now in a 
high state of development and the loss to Nebraska citi- 
zens of millions of dollars now invested in farms, irriga- 
tion works, and town and city property. 


“This is to formally notify you, and through you the 
state of Colorado, that the state of Nebraska is opposed 
to and protests said proposed diversion of water out of 
the North Platte river, and that if the State of Colorado 
takes steps to carry out said project the State of Ne- 
braska will institute suit in the Supreme Court of the 
United States against the State of Colorado to enjoin said 
diversion. 
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“The protest and objection of the State of Nebraska 
is based upon the legal proposition that the North Platte 
river is an interstate stream and that each of the three 
states, Colorado, Wyoming, and Nebraska, through which 
the river flows, has rights in the use of the water. All 
three states having adopted the doctrine of appropriation 
as opposed to the common law rule of riparian rights, 
each state is entitled to have respected the rights ac- 
quired by appropriations within the state. 


“We hold that no state has sovereignty over an 
interstate stream and that the mere fact that a stream 
has its source in one state does not authorize that state 
to divert all of the water thereof as against earlier and 
prior appropriations in other states. We submit that the 
rule laid down by the United States Supreme Court in 
the recent case of New Jersey vs. New York governs 
the controversy between Nebraska and Colorado as to 
the proposed diversion of water by Colorado. In that case 
the Supreme Court of the United States said: 


“A river is more than an amenity, it is a 
treasure. It offers a necessity of life that must 
be rationed among those who have power over it. 
New York has the physical power to cut off all 
the water within its jurisdiction but clearly the 
exercise of such a power to the destruction of 
the interests of lower states could not be toler- 
ated.’ 


“T respectfully direct your attention also to the de- 
cree of the United States Supreme Court in the case of 
Wyoming vs- The State of Colorada, 259 U. S. 419, 260 
U.S.1. 


“C, A. SORENSEN, Attorney General.” 
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BOOTLEGGING OF GASOLINE 


Nebraskans generally have little comprehension of the im- 
mensity of the volume of gasoline handled by bootleggers from 
Kansas and adjoining states who run their tank trucks into 
the state during the daytime as well as the night time. It all 
started when the Kansas legislature exempted from taxation 
all gasoline used for certain specified purposes. This opened an 
almost limitless supply of gasoline from which bootleggers might 
secure motor fuel for resale in Nebraska, and it is being tapped 
in increasing volume, 


The gas tax in Kansas is a cent lower than in Nebraska, and 
this alone made a profitable opportunity, but only for the few 
who lived near the state lines. Tax-free gasoline by reason of 
false declarations as to the use to which it would be put has made 
it profitable to market bootleg gasoline from Kansas as far north 
as the middle tier of Nebraska counties in the larger populated 
centers, 


It has been found almost impossible to suppress this traffic, 
largely because there is no adequate patrol of the highways and 
because the sheriffs in the counties through which the illicit 
running is done are not able, with their small law enforcement 
forces to watch all the highways. These runners have learned 
all the tricks of the liquor smugglers, and find it casy to run 
the gauntlet of the law. Estimates based upon the decreased 
collections of gasoline dealers located near the state border are 
that at least $400,000 of gasoline taxes were lost to the state last 
year by the operations of these lawless tankers. 


NON-ENFORCEMENT OF ROAD LAWS 


Death stalks our highways. The more graveled and paved 
highways the state builds the more persons are killed and 
maimed each year. For every person killed by crime, five die by 
automobile. In 1931 automobiles and trucks on the highways caus- 
ed the death of 295 persons and the injury of 5,084. It may 
help us awake to the situation if we recall that the population 
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of Stanton, Phelps and Pawnee counties, 27.234, is less than the 
number of persons killed and injured in Nebraska during the 
last six years. 


The difference between the enforcement and non-enforcement 
of our road Jaws is the difference between reasonable safety on 
our h’ghways or death and injury to thousands of our citizens. 


LAW ENFORCEMENT 


I am old-fashioned enough to believe that the primary pur- 
pose of government is maintenance of law and order for the pro- 
tection of the property, home, and life of the citizen. All other 
purposes are secondary. Therefore, within the narrow limits of 
the authority of the Attorney General, I have constantly sought 
to bring about more wallop and punch in Nebraska’s law enforce- 
ment, I have craved for Nebraska the honor of some day be- 
coming the model state of the Union for law and order. 


Every decent citizen has been startled by the evidence intro- 
duced in the liquor conspiracy case now being tried in the federal 
district court in Omaha. The stern fact must be faced that Ne- 
braska too has been harboring hoodlums, racketeers, and gang- 
sters. 


When those in charge of the law enforcement machinery of 
Omaha, Doug!as County, and the state, failed to take action 
against Omaha’s gangland, a group of Nebraska citizens appealed 
to the federal government for help. 


It came. But Nebraska must prepare to take care of its own 
law enforcement. Only in unusual situations and where the vio- 
lation of federal laws are concerned can the United States Depart- 
ment of Justice be called upon for assistance. 


Criminals and gangsters are bold because so much of our 
law enforcement is indifferent, careless, and apathetic. 


In some communities there is an actual alliance between the 
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politicians in office and the lawless. The political power of the 
underworld is made up not only of the votes of the vice over- 
jords and their employees but unfortunately also of the votes of 
many of those who patronize the bootleggers, commercial gambl- 
ing dens, and houses of prostitution. 


The organized underwor'd seeks to control elections in order 
to secure protection. But its business of supplying liquor outlawed 
by statutes, furnishing women for prostitution, selling dope, and 
operating commercial gambling houses, can not exist and prosper 
without the connivance or tacit approval of ‘the law enforcement 
officials. 


Nebraska will never secure effective law enforcement until 
it ceases electing to public office officials who for fear of losing 
votes or because of an understanding with the underworld leaders 
fail to enforce the law. The public official who keeps silent or 
merely makes idle gestures of opposition against the gambling 
and liquor racketeers seeking to gain control in many of our 
cities and towns is a public enemy. 


We do not need more laws. What we need in Nebraska is a 
reorganization and a new set-up in our state law enforcement 
machinery. We need efficient and effective enforcement of the 
laws that we have. Crime can not be abolished, but by well organ- 
ized, thoroughly trained, and co-ordinated state and city police 
forces, under able an honest direction, crime can be kept down 
and reduced to a minimum. 


As attorney general during the past four years I have learn- 
ed that our penal system falls down principally in detecting and 
apprehending criminals. The crook who thinks he can “get away 
with it,” unfortunately, is right perhaps nine-tenths of the time. 
Only as to less than 10 per cent of all crimes reported, are those 
guilty brought to justice. 


The sheriffs and other peace officers are not to blame. The 
average sheriff has little time to investigate crime or to patrol 
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the roads. His time is taken up in serving summons, collecting 
taxes, selling property under foreclosure, and so on. Our sheriffs 
need expert state help. 


A state force, unhampered by politics, well armed and having 
the benefit of a short-wave length broadcasting communication 
system, could put on the run the crooks, hoodlums and gangsters. 
The most effective way to discourage law breakers is to make de- 
tection and capture more certain. 


Because of divided public opinion, the suppressing of illegal 
traffic in liquor, gambling, and prostitution is particularly diffi- 
cult. Not only will these highly profitable underworld businesses 
spend unlimited amounts of money for political protection but 
since they capitalize and cater to oulawed human appetites they 
range on their side in any fight for their elimination thousands of 
people who themselves do not profit by crime. Law enforcement 
in some communities as to these businesses is often political sui- 
cide. 


Out of such situations arises the doctrine of local self-govern- 
ment in law enforcement. It justifies the state official in doing 
nothing and gives the underworld what it wants. 


In my opinion chaos and anarchy is the inevitable result. 
Law must be enforced as law. We can not count noses in a town 
to find out if the majority in that town wish to have any certain 
law enforced. I am a friend of and believer in majority rule. 
The principle of the Referendum, however, can only be applied 
to the making of laws, not their enforcement. Neither a commun- 
ity nor the state can exist half law-abiding and half-violating. 
If the liquor laws are to be enforced in Lancaster County then 
they must also be enforced in Hamilton County. If it is wrong 
to conduct a commercial gambling house in Dodge County then 
it is also wrong in Douglas County. No city or county is big or 
important enough to secede from the state in matters of law en- 
forcement. Of course all citizens may urge the repeal or modi- 
fication of any law. But until repealed every law must be honestly 
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enforced. Law enforcement officials have no other alternative. 


If a citizen disobeys a law because he does not like it, then 
he thereby impliedly consents that some other citizen may violate 
some other law that that citizen does not like. We cannot have a 
stable government if every citizen may with impunity violate 
the laws he finds distasteful. The same rule applies to cities. 


I do not think that the state should play God and try to 
regulate the private morals of its citizens. To make people better 
morally is a task for the preachers, teachers, and parents. But 
when men without effective opposition of local authorities operate 
gambling establishments, houses of prostitution, or bootlegging 
joints for the purpose of making money out of the weaknesses 
of human beings, then I think it is high time for the state to use 
its power and authority for their suppression. To apply the doc- 
trine of local self-government in such cases makes government 
a jest and hollow mockery. A public official paid by the taxpayers 
to do his duty but wha, nevertheless, allows flagrant and con- 
temptuous violations of the law to exist is unfit for public office. 


TAXES 


The people are suffering from a severe tax headache. A tax 
storm is brewing that will shake every court house and rock the 
new Ten Million Dollar Capitol. 


Keeping up with the Jonses in public buildings and govern- 
mental services was not so burdensgme when money was flush. 
Trying now to maintain a Cadillac government on a Model T Ford 
income is what hurts. 


The average man now works one year out of every five for 
the government. The farmer more; during the last two years the 
average Nebraska farmer, according to the statistics of the United 
States Department of Agriculture, has paid in state, county, 
township, and school taxes from 25 to 40 per cent of his net 
income. While land values and crop prices have reached new low 
levels, taxes during the last 16 years have gone up 200 per cent. 
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Such a burden is intolerable. The government become like 
a fat tick on a dog, the taxpayers being the dog. The more the 
tick eats the fatter it gets but the less of the dog there is. Finally 
the tick becomes bigger than the dog. 


This session of the Legislature should and in my opinion 
will undertake to revise and revamp our entire taxation system. 


An effective tax reform program must include the following: 


1. Sharp curtailment of State, County, City, Township 
and School expenditures. 


How? By requiring the following: 


(a) Payment of salaries of public officials and employees not 
in excess of the salaries paid by private corporations for similar 
work. 


(b) Dismissal of unnecessary employees. If in an office there 
are three clerks but the work can be done by two, one shou'd be 
dismissed. This is harsh but necessary in times like these. 


(c) Consolidation wherever possible of overlapping bureaus, 
departments, and governmental subdivisions. 


To illustrate, the state now has three law enforcement 
agencies, the state sheriff’s office, the fire marshal’s office, and the 
bureau in the department of public works for the enforcement 
of motor vehicle laws. This means three separate sets of offices 
in three different parts of the State House, three separate sets 
of stenographers and clerical help, and three separate sets of 
state automobiles. A consolidation of these three bureaus for 
law enforcement would save thousands of dollars in overhead 
expenses, 


(d) Elimination of non-essential governmental services. 


The problem of reducing taxes is largely that of getting 
along without governmental services that we now have. The 
question is not what services we as taxpayers would like to have 
the state, county, city, township and school district furnish us, 
but what we as taxpayers can afford to pay for. We will have 
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to quit buying government strawberries in January and govern- 
mentally speaking Jive on liver and pot roast rather than porter- 
house steaks. 


(e) The e%mination of the spoils system and the application 
of business principles to the conduct of public affairs. 


Public officials too often consider public money as easy money. 
Whether it is spent foolishly or otherwise does not affect their 
private pocketbook. The result sometimes, therefore, is employ- 
ment of relatives at high sa'aries, appointment of political friends 
without much regard for their ability but as reward for political 
work, contracts to political favorites, and the use of official sta- 
ticnery, stamps, and automobiles in political campaigns. This 
spoils system of political appointments with its waste and petty 
graft costs the taxpayers hundreds of thousands of dollars every 
year. The only remedy is the election of public officials of proved 
integrity and provision by law for the appointment of govern- 
mental! employees on a strictly merit basis. 


(f) Consolidation of some of the smaller counties as desired 
by voters of all counties affected. 


New Mexico, larger than Nebraska, has only 31 counties; 
Arizona 14, and Oregon, 36. The agitation for the division of 
Custer County, a county four times the size of the average Ne- 
braska county ceased several years ago. Automobiles and reason- 
ably good roads shrunk the county for administrative purposes. 
Nebraska could get along with probably 30 counties. Twenty per 
cent of the taxes collected in Nebraska are for the maintenance 
of our county governments. Reducing our present 93 county ad- 
ministrative units to 30 would obviously save many millions per 
years in overhead expenses. 


II. An adequate tax reform program must include ade- 
quate and workable taxation machinery that will bring about 
the listing of all taxable real, personal, and tangible property 
and their assessment at actual value. 


It is estimated that in Nebraska 500 million dollars of prop- 
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erty is either not listed, or assessed to that amount below its 
actual value. 


Ill. Lightening of tax burden on farm and city real 
estate by a sales tax on luxuries, increased inheritance taxes, 
and a state tax on large incomes of persons who do not own 
real estate. 


Ability to pay should be the basis for taxation. Ownership 
of real estate is no longer a fair test of that ability. The taxes 
that the farmer must pay vary not a cent by reason of destruc- 
tion of crops from drouth, hail, or grasshoppers. The owner of 
farm Jand must pay the same taxes whether he receives 25 cents 
or $2.00 per bushel for wheat. The workingman in town pays 
exactly the same taxes on his little home whether he is earning 
$5.00 a day or out of work. A widow with seven children to sup- 
port may pay in taxes on her little home near the railroad tracks 
50 per cent of the money she takes in from washing. The general 
property tax is crude, unscientific and often oppressive. Taxes 
imposed on farm land and homes in the cities and towns no longer 
bear any relation to the net income of the owners thereof. 


But that is-not all. By collecting most of our taxes from 
those who own tangible property we in effect exempt from taxa- 
tion those men and women of substantial incomes from salaries, 
interest, or dividends, who either use up their money in high 
living or invest their surplus in tax-free securities. Under our 
present system of taxation the law penalizes the thrifty man who 
saves his money and invests it in a home or in tangible property 
of any kind. The spendthrifts and wasters are favored. They have 
the same benefits of government as those who save their money 
but pay nothing in taxes for what they get from the government. 
Such a system is unfair and un-American and must be changed. 


Let me cite a few figures which have been slightly changed 
so that the identity of the persons involved can not be ascertained: 


NAME NET INCOME TAXES PAID 
Peter Doe, Manager of a large 
corporation ......0..56.- $20,000.00 $ 19.00 
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John Smith, Retired capitalist 40,000.00 70.00 
John Brown, State Officer .... 5,000.00 14.00 
Sam Jones, Farmer .......... 400.00 200.00 
John Jackson, Farmer in 

Northern Nebraska ...... 50.00 125.00 
Mrs. Mary Dodd, Washerwoman — 225.00 75.00 
Arthur Roe, Crippled mechanic 300.00 60.00 
George Larson, Laborer ...... 900-00 85.00 
Jack Meyer, Laborer 

out Of works 2.40% <tua%s 000.00 50.00 


Peter Doe owns no real estate but lives in an apartment. 
He owns a dog, radio, Chinese rug, couch, folding bed, tables, 
chairs, some books, and a few dishes. Two hundred and fifty 
dollars of his household goods are exempt, which means in fact 
that about three times that amount in actual value escapes tax- 
ation. Since he spends his income as he gets it, except for a small 
amount put into tax-free securities, the result is that he does not 
pay to the state in taxes an amount based on his ability to pay. 
There are many Peter Does in Nebraska. 


The farmer, the crippled mechanic, the washerwoman, and 
the wage earner all pay more than their share of taxes. Some 
of the burden of Mary Dodd, Arthur Roe, John Jackson and Jack 
Meyer, must be shifted to the shoulders of Peter Doe, John Smith 
and John Brown. 


IV. Limitation of amount of property that shall be 
exempt from taxation. 


V. Prohibition of bond issues by governmental subdi- 
visions of state except by consent of two thirds of qualified 
voters and obtaining of certificate of approval from State 
Board of Equalization and Assessment. 


VI. Payment for construction and maintenance of all 
State and County roads and bridges out of gasoline taxes. 


VII. Reduce automobile license fees to $2.00 per vehicle. 
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SALE OF CORPORATION SECURITIES 


To our office have come hundreds of complaints alleging mis- 
representation and fraud in the sale of securities. Investors are 
not adequately protected in Nebraska. The average citizen knowns 
little about finance. When he has saved some money he invests it, 
not on the basis of his personal knowledge of value of the security, 
but because of his faith in the seller. Many Nebraska citizens who 
worked hard. lived frugally, saved a competence, invested in what 
they were led to believe were sound secur-ties, now find them- 
selves objects of charity. 


The present Blue Sky Law does not cover the situation. Most 
of the fraud has been in the sale of securities exempt from the 
provis.ons of that law. I suggest: 


1. Requirement by law of simplified corporate structure of 
corporations offering their securities to the public. Some cor- 
poration capital structures now consist of such a tangle of re- 
lating and interrelating securities that even an expert accountant 
has difficulty in ascertaining the exact position of any share of 
stock in the capital set-up. 


2. Legislation making directors personally responsible for 
all corperate manipulations by which stockholders or buyers of 
securities are defrauded. 


3. Publicity of accounts. A corporation selling its securities 
to the public should be required to maintain a running audit 
open to inspection by all persons having a financial interest in 
the company. 


4. Limit exemptions under “Blue Sky Law.” The notion that 
securities should be exempted becaused they are listed on some 
stock exchange has no foundation in law or fact. Nor is there any 
excuse for exempting securities of public utility companies. Some 
of the most flagrant cases of fraud have been in the sale of the 
securities of public utility holding companies. 
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CONCLUSION 


As Attorney General I have been merely a hired man of the 
people. They elected me. They supplied me with spacious offices, 
stenographers and assistants. They paid my salary, rain or shine, 
depression or prosperity. I have been under the greatest possible 
obligation to conduct my office honestly and fearlessly for the 
benefit of all the people. I have not sought to hide anything from 
the public. It is my belief that the public is entitled to know 
what their servants are doing. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General. 
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CASES IN SUPREME COURT OF NEBRASKA FROM DECEMBER 15, 
1930 TO JANUARY 5, 1933, DATE OF THIS REPORT, IN 
WHICH THE ATTORNEY GENERAL APPEARS 
AS COUNSEL 


County of Adams, Nebraska v. State, No. 28640, Adams County. 
Inheritance. Pending. 


Aldrich v. State, No. 27834, Nuckolls County. Plea in abatement. 
Dismissed—236 N. W. 185, 121 Neb. 129. 


Allen v. State, No. 27755, Otoe County. Liquor. Affirmed—235 N. 
W. 85, 120 Neb. 889. 


Ball v. State, No. 28048, Lancaster County. Liquor. Affirmed—241 N. 
W. 273, 122 Neb. 690. 


Barber, et al v. Bryan, No. 28353, Lancaster County. Injunction, 
declaratory judgment. Affirmed—243 N. W. 834, 123 Neb. 566. 


Barnes v. State, No. 28552, Nemaha County. Breaking and entering. 
Pending. 


Benton v. State, No. 28349, Scotts Bluff County. Manslaughter, 
Argued and submitted. 


Booth v. State, No. 28109, Richardson County. Arson. Affirmed—240 
N. W. 753, 122 Neb. 544. 


Brott y. Fenton, No. 27616, Lancaster County. Habeas corpus. Affirm- 
ed—235 N. W. 449, 120 Neb. 792. 


Bullington v. State, No. 28277, Red Willow County. Forgery. Affirm- 
ed—243 N. W. 273, 123 Neb. 432. 


Burke v. Bass, et al, No. 28213, Lancaster County. Injunction, gaso- 
line tax. Affirmed—242 N. W. 606, 123 Neb. 297. 


Cherpinsky and Peterson v. State, No. 28073, Madison County. Rob- 
bery. Affirmed—238 N. W. 917, 122 Neb. 52. 


Chicago & Northwestern Railway Co, v. State Board of Equaliza- 
tion, No. 27835. Appeal from order ‘of State Board of Equalization. 
Affirmed—237 N. W. 657, 121 Neb. 592. Affirmance modified—238 N. W. 
520, 121 Neb. 597. 
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Clayton v. Board of Examiners, No. 27562, Gage County. Steriliza- 
tion. Affirmed—234 N. W. 630, 120 Neb. 680. 


Cochran, et al v. State, No. 28027, Richardson County. Cattle steal- 
ing. Affirmed—239 N. W. 471, 122 Neb. 79. . 


Cockeram v. State, No. 28038, Fillmore County. Breaking and enter- 
ing. Affirmed—238 N. W. 524, 121 Neb. 757. 


Cooper v. State, No. 27872, Saline County. Forgery. Reversed—-234 
N. W. 406, 120 Neb. 598. 


Cooper v. State, No. 28253, Saline County. Forgery. Affirmed—-243 
N. W. 837, 123 Neb. 605. 


Dalton v. State, No. 28047, Lancaster County. Liquor. Affirmed for 
want of briefs under provisions of Rule 3. 


Darling v. Fenton, No. 27785, Lancaster County. Habeas corpus. 
Reversed—235 N. W. 582, 120 Neb. 829. 


Davis v. State, No. 27775, Fillmore County. Embezzlement. Reversed 
—237 N. W. 297, 121 Neb. 398. 


Doran v. State, No, 28077, Lancaster County. Liquor. Reversed— 
240 N. W. 309, 122 Neb. 305. 


Duffey v. State, No. 28329, Perkins County. Assault. Reversed— 
245 N. W. 1. 


Ebsen, et al v. State, No. 28211, Webster County. Bank robbery. 
Affirmed—241 N. W. 555, 122 Neb. 902. 


Elic v. State, No. 27972, Douglas County. Possession of still. Affirm- 
ed—238 N. W. 924, 121 Neb. 881. 


Fetty v. State, No. 27724, Webster County. Blackmail. Affirmed— 
236 N. W. 694, 121 Neb. 228. 


Fiehn v. State, No. 28319, Stanton County. Selling mortgaged prop- 
erty. Affirmed—245 N. W. 6. 


Flannigan v. State, No. 28503, Rock County. Violation of banking 
law. Pending. 


Flannigan v. State, No. 28504, Holt County. Violation of banking 
law. Pending. 
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Foreman v. State, No. 27857, Dawson County. Violation of banking 
laws. Affirmed—241 N. W. 121, 122 Neb. 619. On rehearing reversed— 
245 N. W. 422. 


Forney v. State, No. 28217, Wayne County. Sale of mortgaged 
property. Reversed and dismissed as to counts 2 and 3, otherwise 
affirmed—242 N. W. 441, 123 Neb. 179. 


Garofolo v. State, No. 28015, Douglas County. Assault. Affirmed—238 - 
N. W. 755, 121 Neb. 850. 


Gledhill v. State, No. 28169, Sarpy County. Damages. Affirmed— 
243 N. W. 909, 123 Nebr. 726. Argued and submitted on rehearing. 


Goergen v. Department of Public Works, et al, No, 28393, Dakota 
County. Injunction. Affirmed—243 N. W. 886, 123 Neb. 648. 


Graham, et al v. State, No. 28174, Keya Paha County. Hog stealing. 
Affirmed—241 N. W. 786, 123 Neb. 63. 


Griess v. State, No. 27805, Clay County. Embezzlement. Affirrned 
—237 N. W. 405, 121 Neb. 467. 


Gutru v. State, No. 28571, Madison County. Violation of banking 
laws. Pending. 


Hansen v. State, No. 27799, Douglas County. Murder second degree. 
Affirmed—236 N. W. 329, 121 Neb. 169. 


Harding v. State, No. 28151, Phelps County. Burglary. Reversed — 
—241 N. W. 526, 122 Neb. 766. 


Harmer v. State, No. 27871, Cass County. Hog Stealing. Affirmed—- 
238 N. W. 356, 121 Neb. 731. 


Herbert v. State, No. 28616, Merrick County. Compensation. Argued 
and submitted. 


Hiles v. State, No. 27502, Dawson County. Theft. Reversed—-234 
N. W. 397, 120 Neb. 580. 


Hinds v. State, No. 27772, Gage County. Making false entries. 
Affirmed in part and in part reversed and dismissed—237 N. W. 617, 
121 Neb. 508. 


Hogoboom v. State, No. 27365, Frontier County. Embezzlement. 
Reversed—234 N. W. 422, 120 Neb. 525. 
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Hogsett v. State, No. 28656, Chase County. Rape. Pending. 


Hubbell Bank, et al v. Bryan, et al, No. 28303, Lancaster County. 
Injunction from collection of guaranty fund assessments. Reversed. 
245 N. W. 20. 


Huckett v. State, No. 27771, Gage County. Arson. Affirmed—237 
N. W. 159, 121 Neb. 364. 


Hunter v. State, No. 28351, York County. Liquor. Affirmed--244 
N. W. 924. 


James v. State, No. 28000, Scotts Bluff County. Liquor. Dismissed. 


Jennings v. State, No. 27638, Johnson County. Rape. Affirmed—234 
N. W. 925, 120 Neb. 886. 


Kirchman v. State, No. 27940, Saunders County. Violation of bank- 
ing laws. Affirmed—239 N. W. 207, 122 Neb. 30. 


Kichman v. State, No. 27993, Seward County. Violation of banking 
laws. Affirmed—241 N. W. 100, 122 Neb. 624. 


Kissinger v. State, No. 28291, Clay County. Trespassing. Reversed— 
244 N. W. 794, 123 Neb. 856. 


Kopp v. State, No. 28491, Holt County. Contempt. Argued and 
submitted. 


Kothe Estate, et al v. Gronsior, et al, No. 18580, Jefferson. Deter- 
mination of heirship. Pending. 


Krueger v. State, No. 27936, Cheyenne County. Liquor. Affirmed— 
238 N. W. 925 ,121 Neb. 880. 


Lee v. State, No. 28297, Lancaster County. Bank robbery. Affirmed 
—245 N. W. 445. 


Lentz v. State, No. 28212, Gosper County. Liquor. Sentence for 
bootlegging set aside and charge dismissed; sentence for unlawful 
possession affirmed—241 N. W. 522, 122 Neb. 693. 


Lillard v. State, No. 28274, Douglas County. Shooting with intent to 
kill. Affirmed—244 N. W. 640, 123 Neb. 838. 


Limmerick v. State, No. 27179, Douglas County, Automobile steal- 
ing. Affirmed.—234 N. W, 98, 120 Neb, 558. 
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Lincoln Telephone & Telegraph Co. v. Barth, No. 27730. Appeal 
from order of Railway Commission authorizing installation of automatic 
telephone service and approval of rates therefore at Seward. Dismissed 
—122 Neb. 325, 240 N. W. 318. 


Liske v. Kavanaugh, No. 27774, Platte County. Habeas corpus. 
Affirmed—236 N. W. 740, 121 Neb. 256. 


Luikart v. Bryan, et al, No. 28320, Lancaster County. Injunction 
to establish liens of depositors’ adjudicated claims. Reversed—-243 N. 
W. 625, 123 Neb. 461. 


Luke v. State, No. 28236, Phelps County. Receiving stolen property. 
Affirmed—242 N. W. 265, 123 Neb. 101. 


Lunsford v. State, No. 28643, Richardson County. Forgery. Pending. 


Lyman-Richey Sand and Gravel Company v. State, et al, No. 28437, 
Lancaster County. Contractual claim. Affirmed—243 N. W. 891, 123 
Neb. 674. 


Lynn v. County of Kearney, No. 27642, Kearney County. Declaratory 
judgment. Affirmed—236 N. W. 192, 121 Neb. 122. 


McCauley v. State, No. 28350, Holt County. Contempt of court. 
Affirmed—245 N. W. 269. 


McLaughlin v. State, No. 28348, Douglas County. Keeping disorderly 
house. Affirmed—244 N. W. 799, 123 Neb. 861. 


McNeel v. State, et al, No. 27558, Lincoln County. Breach of con- 
tract. Reversed—234 N. W. 786, 120 Neb. 674. 


MacDonald v. State, No. 28189, Douglas County. Obtaining money 
under false pretenses. Argued and submitted. Reargument ordered. 
Pending. 


Madden v. State, No. 28004, Lincoln County. Burglary. Affirmed— 
238 N. W. 523, 121 Neb. 750. 


Maryott v. State, No. 28340, Dodge County. Contempt. Argued 
and submitted. 


Milton v. State, No. 27869, Otoe County. Liquor. Affirmed—236 
N. W. 926, 121 Neb. 871. 
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Morcumb v. State, No. 28618, Red Willow County. Assault. Pend- 
ing. 


Moredick v. C. & N. W. Ry. Co., No. 28653, appeal from order of 
Nebraska State Railway Commission. Full crew law. Pending. 


Morton v. State, No. 27519, Scotts Bluff County. Embezzlement. 
Affirmed—-234 N. W. 414, 120 Neb. 575. 


Murray v. State, No. 27831, Cass County. Assault and battery. 
Affirmed—236 N. W. 738, 121 Neb. 278: 


Myers v. Fenton, No. 27779, Lancaster County. Habeas corpus. 
Affirmed—236 N. W. 143, 121 Neb. 56. 


Neiden v. State, No. 27639, Lancaster County. Receiving stolen 
goods. Reversed—234 N. W. 563, 120 Neb. 619. 


Nelson v. State, No 27782, Pawnee County. Selling mortgaged prop. 
erty. Reversed—238 N. W. 110, 121 Neb. 658. 


Newman v. Department of Public Works, No. 28469, York County. 
Condemnation. Pending. 


Northern Nebraska Power Co. v. County of Holt, No. 27543, Holt 
County. Taxation. Affirmed—235 N. W. 92, 120 Neb. 724. 


O’Connor v. State, No. 28266, Lancaster County. Bank robbery. 
Affirmed—242 N. W. 650, 123 Neb. 471. 


Paige and Chrisman v. State, No. 27759, Garden County. Liquor. 
Affirmed—235 N. W. 91. 120 Neb. 782. 


Pandolfo v. State, No. 27466, Dundy County. Blue Sky violation. 
Affirmed—234 N. W. 483, 120 Neb. 616. 


Petersen v. Beal, et al, No. 27674, Douglas County. Taxi cab law. 
Affirmed—237 N. W. 146, 121 Neb. 348. 


Peterson v. Department of Public Works, et al, No. 27472, Lancaster 
County. Foreign truck license. Affirmed—234 N. W. 95, 120 Neb. 517. 


Petersen Baking Co., et al v. Bryan, et al, No. 28356, Lancaster 
County. Injunction, bread weight bill. Pending. 


Pilger v. State, No. 27497, Pierce County. Embezzlement. Affirmed 
—234 N. W. 403, 120 Neb. 584. 
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Poppitz, et al v. State, No. 28165, Cheyenne County. Establish 
boundaries. Affirmed, but time to remove buildings extended to six 
months after issuance of mandate—241 N. W. 747, 122 Neb. 1. 


Reed v. State, No. 27885, Lancaster County. Contempt of court. 
Affirmed without opinion. 


Rhodes v. State, No. 28330, Clay County. Driving auto while in- 
toxicated. Affirmed—245 N. W. 402. 


Rice v. State, No. 27390, Lancaster County. Abortion. Affirmed—234 
N. W. 566, 120 Neb. 641. 


Ridenour v. State, No. 27794, Phelps County. Chicken stealing. 
Affirmed but modified—228 N. W. 926, 121 Neb. 879. 


Roost, et al v. State, No. 28265, Dakota County. Condemnation. Dis- 
missed. 


Salistean v. Fenton, No. 27690 Lancaster Co,unty. Habeas corpus. 
Affirmed—235 N. W. 330, 120 Neb. 757. 


Shaffer v. State, No. 28240, Dodge County. Cattle stealing. Affirmed 
—242 N. W. 364, 123 Neb. 121. 


Shaffer v. State, No. 28301, Dodge County. Felony. Affirmed—244 N. 
W. 921. 


Scott v. State, No. 27541, Lancaster County. Burglary. Reversed— 
236 N. W. 608, 121 Neb. 232. 


Scott v. State, No. 28511, Lancaster County. Burglary. Dismissed. 
Slattery, et al v. Dout, et al, No. 27814, Sioux County. Irrigation—- 
taking property without due process of law. Affirmed—237 N. W. 301, 
121 Neb. 418. Appealed to Supreme Court of United States and denied. 


Smith v. State, No. 28177, Nance County. Receiving stolen property. 
Affirmed, sentence reduced to one year—241 N. W. 750, 123 Neb. 17. 


Smith v. State, No. 28658, Furnas County. Driving automobile while 
intoxicated. Pending. 


Smythe v. State, No. 28421, Dodge County. Robbery. Argued and 
submitted. 
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Spain v. State, No. 28648, Lincoln County. Robbery. Pending. 


Spearman v. State, No. 27563, Morrill County. Making false entries. 
Reversed—236 N. W. 465, 120 Neb. 799. 


State v. Bishop, No. 28075, Dodge County. State’s exceptions, liquor, 
Exceptions overruled—243 N. W. 658, 123 Neb. 481. 


State v. Commercial Casu-lty Insurance Company, No. 28520, Lan- 
caster County. Breach of contract. Pending. 


State v. Kacin, No. 28214, Colfax County. State’s exceptions, liquor. 
Exceptions of state sustained—241 N. W. 785, 123 Neb. 64, 


State v. Kastle, No. 27624, Dodge County. States exceptions. Excep- 
tions allowed in part—235 N. W. 458, 120 Neb. 758. 


State, et al v. Odd Fellows Hall Association, et al, No. 28133, Appeal 
from order of Board of Equalization of Douglas County. Reversed— 
243 N. W. 616, 123 Neb. 440. 


State and School District of Omaha v. Shannon, No. 28675, Douglas 
County. Distribution of taxes. Pending. 


State, ex rel. Nelson, et al v. Marsh, No. 28335, Original action. 
Mandamus. Demurrer sustained—243 N. W. 277, 123 Neb. 423. 


State, ex rel. City of O'Neill v. Marsh, No. 28069, Lancaster County, 
Mandamus, Reversed—238 N .W. 760, 121 Neb. 841. 


State, ex rel. Public School District of Cedar County v. Taylor, No. 
27954, Lancaster County. Mandamus. Affirmed—240 N. W. 573, 122 Neb. 
454, 


State, ex rel. Sorensen, et al v. Farley, No. 28095. Original action. 
Quo warranto. Judgment of ouster—243 N. W. 867, 123 Neb. 687. 


State, ex rel. Sorensen v. General News Bureau, No. 27379, original 
action. Quo warranto. Removal to United States District Court denied. 


State, ex rel. Sorensen y. Gill, No. 28229. Original action. Disbar- 
ment. Referee appointed. Pending. 


State, ex rel. Sorensen v. Golding, No. 28684. Original action. Dis- 
barment. Pending. 
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State ex rel. Sorensen v. Goldman, No. 28593. Original action. Dis- 
barment. Pending. 


State, ex rel. Sorensen v. Ireland, No. 28228 Original action. Dis- 
barment. Pending. 


State, ex rel. Sorensen v. Kennedy, No. 28226. Original action. Dis- 
barment. Referee appointed. Pending. 


State, ex rel. Sorensen v. Knudtsen, No. 27530, Cedar County. Tuber- 
culin test. Reversed with directions to enter decree for plaintiff, en- 
joining defendant as prayed in plaintiff’s petition—236 N. W. 696, 121 
Neb. 270. 


State. ex rel. Sorensen v. Lake, No. 27634, Douglas County. Revo- 
cation of license to practice medicine. Affirmed—236 N. W. 762, 121 
Neb. 331. 


State, ex rel. Sorensen v. Lyman-Richey Sand and Gravel Company, 
et al, No. 28331. Original action. Injunction. Dismissed. 


State, ex rel. Sorensen v. Nebraska State Bank, Norfolk, Nebr., No. 
28592, Madison County. Claim. Pending. 


State, ex rel. Sorensen v. Thos. H. Matters, No. 27935. Original ac- 
tion. Dismissed. 


State, ex rel. Sorensen v. Millard, No. 28227. Original action. Dis- 
barment, Referee appointed. Pending. 


State, ex rel. Sorensen v. Robinson, No. 28295. Original action. Dis- 
barment. Referee appointed. Pending. 


State, ex rel. Sorensen v. Scoville, No. 28225. Original action. Dis- 
barment. Judgement of disbarment—243 N. W. 269, 123 Neb. 457. 


State, ex rel. Sorensen, et al v. State Board of Equalization and 
Assessment of the State of Nebraska, No. 28085. Appeal from order of 
State Board of Equalization. Assessment of natural gas pipe lines. 
Reversed—242 N. W. 609, 123 Neb. 259, 248 N. W. 264. 


State, ex rel. Sorensen v. Warner. No. 28230. Original action. Dis- 
barment. Referee appointed. Pending. 


State, ex rel. Spillman v. Priest, No 26159. Disbarment—223 N. W. 
635, 118 Neb. 47. Reinstatement denied—242 N. W. 433, 123 Neb. 241. 
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State, ex rel. Zelen v. Board of Control, et al, No. 28157, Lancaster 
County. Mandamus. Affirmed—240 N .W. 557, 122 Neb. 897. 


Stilson, et al v. Pollard, et al, No. 27854, Hall County. Employment 
of women. Dismissed. 


Stumpff v. State, No. 28032, Merrick County. Liquor. Affirmed—239 
N. W. 212. 122 Neb. 49. 


Sudyka v. State, No. 28091, Douglas County. Gambling. Affirmed— 
243 N. W. 276, 123 Neb. 431. 


Sypherd v. State, No. 28254, Kearney County. Grand larceny. Affirm- 
ed—243 N. W. 114, 123 Neb. 403. 


Swartz v. State, No. 27840, Red Willow County. Assault. Sentence 
reduced to 3 years, otherwise affirmed—238 N. W. 312, 121 Neb. 696. 


Thomas v. State, No. 28018, Gage County. Liquor. Affirmed—238 N. 
W. 927, 121 Neb. 884. 


Torske v. State, No. 28114, Lincoln County. Expense of bill of 
exceptions. Affirmed—242 N. W. 408, 123 Neb. 161. 


Trobough v. State, No. 27975, Webster County. Manslaughter. Af- 
firmed 238 N. W. 771, 122 Neb. 7. 


Uerling v. State, No. 28680, Adams County. Forgery. Pending. 


Vernon v. Miller, No. 27898, Lancaster County. Habeas corpus. 
Affirmed—238 N. W. 528, 121 Neb. 748. 


Weber v. State, No. 27990, Boyd County. Wife and child abandon- 
ment. Refersed and dismissed-—240 N. W. 429, 122 Neb. 369. 


Wells v. State, No. 28037, Gage County. Liquor. Conviction on first 
count reversed and charged dismissed, conviction on second count 
and sentence affirmed—239 N. W. 834, 122 Neb. 178. 


Westbrook v. State, No. 27525, Otoe County. Receiving and accept- 
ing deposit in insolvent bank. Affirmed—234 N. W. 579, 120 Neb. 625. 


Westbrook v. State, No. 28008, Cherry County. Robbery. Affirmed— 
244 N. W. 403, 123 Neb. 817. 


Wever v. State, No. 27967, Cass County. Murder first degree. Affirm- 
ed—238 N. W. 736, 121 Neb. 816. 
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Wiles v. Department of Public Works No. 27548, Cass County. 
Damages. Judgment for $6,000 affirmed—234 N. W. 918, 120 Neb. 689. 


Witt v. State, No. 28282, Richardscn County. Rape. Affirmed—-244 
N. W. 395, 123 Neb. 799. 


Yellow Cab & Baggage Co. v. Publix Cars, No. 28470. Appeal from 
the order of the Nebraska State Railway Commission promulgating 
certain rules and regulation covering taxicabs in the city of Omaha. 
Pending. 


Zorn v. State, No. 28307, Richardson County. Forgery. Affirmed 
—243 N. W. 841, 123 Neb. 596. 


CASES IN DISTRICT COURTS OF NEBRASKA FROM DECEMBER 15, 
1930 TO JANUARY 5, 1933, DATE OF THIS REPORT, IN 
WHICH THE ATTORNEY GENERAL APPEARS 
AS COUNSEL 


Artliff v. State. Lancaster County. Habeas corpus. Denied. 

Artlip v. State. Lancaster County. Habeas corpus. Denied. 

Barber, et al v. Bryan, et al. Lancaster County. Bank case. (Handled 
with Kuhr and Mosgrove cases) Judgement for defendants. Appealed 


to supreme court. Affirmed. 


Bartlett vy. Cochran, et al. Platte County. Injunction. Settled and 
dismissed. 


Benner et al v. Department of Agriculture, et al. Douglas County. 
Injunction, apartment house law. Pending on demurrer. 


Biesecker vy. Weygint, et al. Lancaster County. Damages for per- 
sonal injuries. Settled and dismissed. 


Bishop v. Department of Public Works. Wheeler County. Condem- 
nation. Verdict for plaintiff. 


Bliss v. Bryan. Lancaster County. Injunction to establish liens of 
depositors’ adjudicated claims. Judgement for defendent. Appealed to 
supreme court. Reversed. 


Bryan v. Swarr. Douglas County. Suit to recover excessive fees. 
Pending. 
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Burke v. Bass. Lancaster County. Gasoline tax collection. Judgment 
for defendant. Appealed to supreme court. Affirmed. 


Callahan-Walker Construction Co. v. State, et al. Lancaster County. 
Highway claim. Pending. 


Caves v. National Guard. Saunders County. Damages for injuries. 
Special appearance of state sustained. 


Chicago, St. Paul, Minneapolis & Omaha Railroad Company v. De- 
partment of Public Works, et al. Cedar County. Injunction. Pending. 
Settled in part. 


Consumers Oil Company v. Stebbins, et al. Lancaster County. In- 
junction, gasoline tax. Pending. 


DeHart, et al v. Department of Public Works. Lancaster County. 
Condemnation. Settled and dismissed. 


Department of Public Works v. Cozad Ditch Company. Dawson 
County. Disallowance of appropriation for land. Pending. 


Driscoll v. Bryan. Lancaster County. Injunction to prevent unlawful 
expenditures on highway. Pending. 


Driscoll vy. Cochran. Lancaster County. Suit on bond to recover 
for state money wrongfully spent on highway construction. Pending. 


Dutch v. Fenton, Lancaster County. Habeas corpus. Not tried— 
discharged. 


Farmers State Bank, St. Edward, Neb. v. Chamberlin. Boone County. 
False reports and entries. Dismissed on preliminary hearing. 


Frank v. Department of Public Works, et al. Scotts Bluff County. 
Condemnation. Settled. 


George, et al v. County of Lincoln, et al. Lincoln County. Injunction. 
Dismissed. 


Gering Irrigation District v. Cochran. Scotts Bluff County. Injunc- 
tion. Dismissed. 


Gledhill v. State. Sarpy County. Damages. (suit authorized by leg- 
islature) Judgment for plaintiff. Appealed to supreme court. Affirmed. 
Argued and submitted on rehearing. 
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Glenn Falls Indemnity Co. v. Jones Engineering & Construction Co., 
et al. Lancaster County. Injunction. Settled. 


Georgen v. Department of Public Works. Dakota County. Injunction. 
Judgment for plaintiff. Appealed to supreme court. Affirmed. 


Green v. Cochran, et al. Lancaster County. Deciaratory judgment. 
Pending. 


Hansen v. Cochran, et al. Platte County. Injunction. Settled and 
dismissed. 


Harris v. Pollard. Lancaster County. Mandamus to compel medical 
license to alien, Demurrer to petition sustained. 


Heyden v. State. Lancaster County. Habeas corpus. Denied. 
Henderson v. Fenton. Lancaster County. Habeas corpus. Denied. 
Herbert v. Matthews. Lancaster County. Mandamus. Writ denied. 


Herbert v. State. Merrick County. Compensation. Judgment for 
plaintiff. Appealed to supreme court. Pending. 


Hubbell Bank, et al v. Bryan, et al. Lancaster County. Action to 
enjoin collection of Guaranty Fund Assessments. Judgment against plain- 
tiffs for assessments. Appealed to supreme court. Reversed. 


Johnson, et al v. County of Blaine, et al. Blaine County. Damages. 
Construction of cattle chute and fence. Settled. 


Kausgaard v. Endres, et al. Lancaster County. False arrest. Verdict 
for plaintiff. Appealed to supreme court. 


Kausgaard v. Endres, et al. Sarpy County. Damages for personal in- 
juries and removal of goods. Special appearance of state sustained. 


Kittrell v. Murphy. Lancaster County. Wrongful imprisonment. 
Pending. 


Kugler v. State. Lancaster County. Damages for injuries. (suit 
authorized by legislature) Demurrer to petition sustained. 


Kuhr, et al v. Bryan, et al. Lancaster County. Bank case. (Handled 
with Barber and Mosgrove cases) By stipulation judgement in Barber 
case governs. 
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Lincoln Hail Insurance Co., et al v. Luikart, et al. Lancaster County. 
Injunction. Dismissed. 


Lyman-Richey Sand and Gravel Co. v. State, et al. Lancaster Coun- 
ty. Appeal from State Auditor. Disallowance of claim. Judgment for 
plaintiff. Appealed to supreme court. Affirmed. 


McDonald v. State. Lancaster County. Claim for maintenance of 
state prisoners in Douglas County Jail. Pending. 


McDonald v. State, et al. Lancaster County. Claim for personal 
injuries, Special appearance sustained. 


Moore vy. Bryan, et al. Box Butte County. Compensation. Special 
appearance sustained. Dismissed. 


Moore v. Chapman. York County. Habeas corpus. Dismissed. 


Mosgrove v. Bryan, et al. Lancaster County. Bank case. (Handled 
with Barber and Kuhr cases) By stipulation judgment in Barber case 
governs. 


National Gunite Contracting Company v. State, et al. Lancaster 
County. Disallowance of claim. Appeal from State Auditor. Pending. 


Newman v. State. York County. Condemnation. Judgment for plain- 
tiff. Appealed to supreme court. Pending. 


Northern Nebraska Power Company v. County of Boyd. Boyd Coun- 
ty. Refund of franchise tax. Demurrer sustained in Holt County case 
and affirmed by Nebraska supreme court. Closed. 


O’Connor, In re Matter of Estate of. Adams County. Inheritance tax. 
Judgment for county. Appealed to supreme court. Pending. 


Olson v. State. Douglas County. Compensation. Judgment for plain- 
tiff. Settled. 


Petersen Baking Company v. Bryan, et al. Lancaster County. In- 
junction, bread weight bill. Law upheld. Appealed to supreme court. 
Pending. 


Platte v. Department of Public Works. Sarpy County. Condemnation. 
Appraisal of damages. Settled. 


Porter v. Department of Public Works, Wayne County. Claim for 
compensation. Dismissed. 


56 REPORT OF ATTORNEY GENERAL 


Robinson Seed Co. v. Nebraska State Railway Commission. Lancas- 
ter County. Constitutionality of the grain warehouse law. Pending. 


Rohan, et al v. Department of Public Works. Lancaster County. 
Condemnation. Settled and dismissed. 


Roost v. State. Dakota County. Condemnation. Verdict for plaintiff. 
Appealed to supreme court. Settled and dismissed. 


Samuelson v. County of Nance. Nance County. Injunction. Plaintiff 
died. Dismissed. 


Shafer v. State. Wheeler County. Condemnation. Judgment for 
plaintiff. 


Smith v. Marsh, et al. Lancaster County. Claim for services to state. 
Dismissed. 


Sorensen v. First American Insurance Company, et al. Lancaster 
County. (Appeal of J. FE. Blankenship from the Department of Trade 
and Commerce and Bureau of Insurance) Revocation of license. Pending. 


Sperry v. Woods, et al. Saline County. Surrender of shares of 
stock. Dismissed. 


State v. Aldrich. Nuckolls County. Violation of banking laws. In- 
dicted for receiving deposits, knowing bank to be insolvent. Pending. 


State v. Amick. Douglas County. Revocation of license as dentist. 
Suspended for thirty days. 


State v. Appel. Valley County. Forgery. Verdict for defendant. 


State vs. Armstrong, Douglas County. Embezzlement. Pleaded guilty. 
Paroled. 


State v. Bone Creek Township. Butler County. Suit to reimburse 
state for paving road. Settled and dismissed. 


State v. Cameron. Otoe County. Bigamy. Settled and dismissed. 


State v. Cheyenne County, et al. Cheyenne County. Boundaries. 
Decree in favor of State. 


State v. Commercial Casualty Insurance Company. Lancaster Coun- 
ty. Breach of contract. Verdict for defendant. Appealed to supreme 
court. Pending. 
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State v. Consumers Oil Company. Douglas County. Gasoline tax 
collection. Settled. 


State v. Coryell Marketing Company. Douglas County. Prosecution 
for price discrimination. Pending. 


State v. Daniels. Cass County. Murder second degree. Verdict of 
guilty. 


State v. Detroit Fidelity and Surety Co. Lancaster County. Pay- 
ment of surety bond. Settled and dismissed. 


State vs. Diebler. Pierce County. Making false entry. Pending for 
Dismissal. 


State v. Elmelund. Saunders County, False Reports, Dismissed. 


State v. Flannigan. Brown County. Violation of banking laws. 
Pending. 


State v. Flannigan. Holt County. Violation of banking laws. Con- 
viction. 


State v. Flannigan. Holt County. Violation of banking laws. Convic- 
tion. Appealed to supreme court. Pending. 


State v. Flannigan. Rock County. Violation of banking laws. Con- 
viction. Appealed to supreme court. Pending. 


State v. Foreman. Dawson County. False reports. Convicted. Appeal- 
ed to supreme court. Reversed. 


State v. General News Bureau. Douglas County. Suit to recover 
penalty for failure of corporation to domesticate. Pending. 


State v. Gutru. Madison County. Violation of banking laws. Con- 
viction. Appealed to supreme court. Pending. 


State v. Hancock, et al. Thurston County. Violation of banking laws. 
Pending. 


State v. Harris. Dodge County. Arson. Acquittal. 


State v. Johnson. Pawnee County. Violation of banking laws. Con- 
viction. Appealed to supreme court. Affirmed. 
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State v. County of Kimball, et al. Kimball County. Boudary lines. 
Pending. 


State v. Kirchman. Saunders County. Viclation of banking laws. 
Conviction. Appealed to supreme court. Affirmed. 


State v. Kirchman. Seward County. Violation of banking laws. Con- 
viction. Appealed to supreme court. Affirmed. 


State v. Kirchman, Kirchman and Podhaisky. Saunders County. 
Embezzlement, abstraction and misapplication. Pleaded guilty. Sentenced 
to penitentiary. 


State v. Kirchman, Kirchman and Podhaisky. Saunders County. 
False entries. Pleaded guilty. Sentenced to penitentiary. 


State v. Lallman. Cuming. County. Violation of banking laws. 
Pleaded guilty. 


State v. Michel. Douglas County. Obtaining money under false pre- 
tences. Defendant died. 


State v. Nelson. Boone County. Making false entry. Pending for 
dismissal. 


State v. Nelson. Nance County. False book entries. Dismissed. 


State v. Ohslund and Benson. Saunders County. False entires and 
reports. Sentenced to penitentiary. 


State v. Peoples Gasoline Company. Douglas County. Recovery of 
oil and gasoline inspection fee. Pending. 


State v. Pinneo. Douglas County. Embezzlement. Pending. 


State v. Publix Cars. Douglas County. Illegal operation of taxicabs 
in the city of Omaha. Pending. 


State v. Rix. Washington County. Violation of banking laws. Plead- 
ed guilty. 


State v. Severa. Cuming County. Violation of banking laws. Pleaded 
guilty. 


State v. Sharp. Adams County. Mortgage foreclosure. Pending. 


State v. Smith. Douglas County. Embezzlement. Pleaded guilty. 
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State v. Studley. Boyd County. Embezzlement. Pleaded guilty. 
Sentenced. 


State v. Tomes. Saunders County. False reports. Verdict of not 
guilty. 


State v. Weaver. Cass County. Murder first degree. Verdict of guilty. 


State v. Weir. Nuckolls County. Violation of banking laws. In- 
dicted for receiving deposits, knowing bank to be insolvent. Extradition 
from Colorado refused. 


State v. Wright. Gage County. False reports, illegal loans. Dis- 
missed. 


State, ex rel Busche & Gaveman Construction Co. v. Department 
of Public Works, et al. Lancaster County. Mandamus. Settled. 


State, ex rel City of O’Neill v. Marsh. Lancaster County. Mandamus. 
Held auditor register bonds. Appealed to supreme court. Reversed. 


State, ex rel Department of Trade and Commerce v. Lincoln Trust 
Company. Lancaster County. Nullified by reason of bankruptcy of 
defendant. 


State, ex rel. Kramer, et al. v. Marsh. Lancaster County. Mandamus. 
Writ denied. 


State, ex rel Massie v. Public Ownership League, et al. Clay County. 
Escheat. Ordered land sold and proceeds turned over to League. 


State ,ex rel Mattox v. Bryan. Lancaster County. Mandamus. Denied. 


State, ex rel School District of Cedar County v. Taylor. Lancaster 
County. Mandamus. Writ denied. Appealed to supreme court. Affirmed. 


State, ex rel Sorensen v. Conover, et al. Richardson County. Liquor. 
Case tried and taken under advisement. Pending. 


State, ex rel. Sorensen v. Emmons. Sioux County. Injunction. Pend- 
ing. 

State, ex rel Sorensen v. Goldenrod Creamery Company, et al. 
Pierce County. Anti-discrimination. Pending. 


State, ex rel Sorensen v. Irrigators’ Bank, Scottsbluff, Neb. Scotts 
Bluff County. Contempt of court. Dismissed. 
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State, ex rel Sorensen v. Lincoln Hail Insurance Co., et al. Lancaster 
County. Irregularities in conduct of business. Consent decree of pos- 
session. Receivership still pending. 


State, ex rel Sorsensen v. McMaster, et al. Lancaster County. Petition 
for Declaratory Judgment in re Senate File No. 33. 


State, ex wel. Sorensen vy. Mitchell Irrigation District. Scotts Bluff 
County. Irrigation. Pending. 


State ,ex rel Sorensen v. Nebraska State Bank, Norfolk, Nebraska. 
Madison County. Claim for Guaranty Fund Assessment. Judgment for 
defendant (receiver). Appealed to supreme court. Pending. 

(Stipulations have been entered into between the Depart- 
ment of Trade and Commerce and the receiver of one hundred 
and five (105) banks that claims of the department for Guaranty 

Fund Assessments against such receivers respectively will 

abide the final decisicn in the above case of State, ex rel 

Sorensen v. Nebraska State Bank, Norfolk, Nebraska.) 


State ex rel Sorensen v. Omaha Grain Exchange. Douglas County. 
Injunction. Pending, 


State, ex rel Sorensen v. Safeway Stores. Lancaster County. Injunc- 
tion entered by stipulation. 


State, ex rel Sorensen v. Southern Nebraska Power Company. Adams 
County. Action to set aside sale of municipal light and power plant. 
Pending on defendant’s motions and demurrers. 


State, ex rel Wood y. Marsh. Lancaster County. Mandamus. Writ 
granted. Change in name allowed. 


State, ex rel Zelen v. Board of Control. Lancaster County. Man- 
damus. Judgment for plaintiff. Appealed to supreme court. Affirmed. 


Stilson v. Pollard. Hall County. Injunction, working hours for 
women. Demurrer overruled—appealed to supreme court and dismissed. 


Stires v. Cochran, et al. Platte County. Injunction. Settled and 
dismissed. 


Sutherland v, Bass, Lancaster County, Mandamus. Argued and 
submitted. Pending. 


Teten v. Department of Trade and Commerce. Lancaster County. 
Sale of life insurance. License revoked. 
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Thimgen v. State. Lancaster County. Damages. Pending. 


Thomsen v. Miller. Lancaster County. Habeas corpus. Denied. 


Thorp v. Hospital for Insane, Lincoln, Neb. Lancaster County. 
Habeas corpus. Settled. 


Torgeson v. Department of Trade and Commerce. Lancaster County. 
Depositors’ Final Settlement Fund. Defendant filed demurrer. Pending. 


Trunkenbolz v. Bryan, et al. Lancaster County. Injunction. State’s 
demurrer overruled. Pending. 


Vernon v. State. Lancaster County. Habeas corpus. Denied. 


Wright v. State. Lancaster County. Habeas corpus. Denied. 


CASES BEFORE THE COMPENSATION COMMISSIONER FROM 
DECEMBER 15, 1930 to JANUARY 5, 1933, DATE OF THIS 
REPORT, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL 

Allan v. State. Injuries. Pending. 


Caves v. National Guard. Fatal injuries. Dismissed. Appealed to 
district court. Special appearance of defendant sustained. 


Dixson vy. Department of Public Works. Fatal injury. Settled. 


Fosberg v. Nebraska Game, Forestation and Parks Commission. 
Fatal injury. Settled. 


Herbert v. State. Death of husband. Award. Appealed to district 
court. Judgment for plaintiff. Appealed to supreme court. Pending. 


Preston v. State. Personal injuries. 


Stewart v. Department of Public Works. Personal injuries. Award 
for defendant. 


Vienot v. Department of Public works. Personal injuries. Pending. 


Weingart v. Nebraska Hospital for Insane. Personal injuries. 
Pending. 
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HEARINGS BEFORE THE DEPARTMENT OF PUBLIC WELFARE 
FROM DECEMBER 15, 1930 TO JANUARY 5, 1933, DATE OF 
THIS REPORT, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL 


State v. Amick. Revocation of license to practice dentistry. Settled 


CASES IN MUNICIPAL COURT FROM DECEMBER 15, 1930 TO 
JANUARY 5, 1933, DATE OF THIS REPORT. IN WHICH THE 
ATTORNEY GENERAL APPEARS AS COUNSEL 


State v. Carlsen. City of Lincoln. Fraud and Forgery. Pending. 


State v. Lamere. City of Omaha. Collection of gasoline tax. Defen- 
dant fled jurisdiction, property attached. 


CASES IN JUSTICE COURT FROM DECEMBER 15, 1930 TO JANUARY 
5, 1933, DATE OF THIS REPORT, IN WHICH THE 
ATTORNEY GENERAL APPEARS AS COUNSEL 


State v. Welty. Rent due Board of Agriculture. Attachment on 
horses—bill paid. 


CASES IN COUNTY COURTS OF NEBRASKA FROM DECEMBER 165, 
1930 TO JANUARY 5, 1933, DATE OF THIS REPORT, IN 
WHICH THE ATTORNEY GENERAL APPEARS 
AS COUNSEL 


Barker Estate, In re, Nuckolls County. Claim for maintenance. 
Allowed. 


Coryell, et al, In re, Lancaster County. Condemnation. Appraisal 
made and paid. 


Dehart, Rohan and English, In re, Lancaster County. Condemnation. 
Appraisal made. 


Gandy, Re Estate of. Hamilton County. Escheat. Settled. 


Hobbs et al, In re, Lancaster County. Condemnation. Appraisal 
made and paid. 
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Lenz v. Cobb, et al. Douglas County. Recovery of Workmen’s Com- 
pensation laws payments. Pending. 


Nickerson v. Satterly, et al. Douglas County. School lands. Judg- 
ment for plaintiff. 


Roost, et al, In re Dakota County. Condemnation. Appraisal made. 
Appealed to district court. Verdict for plaintiff. Appealed to supreme 
court. Settled and dismissed. 


State v. Cobb, et al. Douglas County. Damages. Pending. 


State v. Sonneborn and Schick. Phelps County. Claim for gasoline 
tax. Dismissed as to Schick. Sonneborn pleaded guilty and fined $50.00 
and costs. 


Stires, Hansen and Bartlett, In re, Platte County. Condemnation. 
Appraisal made. Appealed to district court. Settled and dismissed. 


Stith, McClure and Miles, In re, Lancaster County. Condemnation 
for state highway. Appraisal made and paid. 


Walters, et al, In re, Lancaster County. Condemnation. Appraisal 
made and paid. 


CASES IN SUPREME COURT OF UNITED STATES FROM DECEMBER 
15, 1930 to JANUARY 5, 1933, DATE OF THIS REPORT, 
IN WHICH THE ATTORNEY GENERAL APPEARS 
AS COUNSEL 


Abie State Bank v. Weaver, et al. Bank Guaranty Fund law. Judg- 
ment for defendants affirmed. 


A. I. & S. Ry. Co. v. United States of American and Interstate 
Commerce Commission. Appeal from order entered by the United States 
District Court for Illinois, concerning order of the Interstate Commerce 
Commission in connection with grain rates. Reversed. 


Slattery v. Dout, et al. Injunction, irrigation. Appeal dismissed. 


CASES IN UNITED STATES DISTRICT COURT FROM DECEMBER 15, 
19830 TO JANUARY 5, 1933, DATE OF THIS REPORT, IN 
WHICH THE ATTORNEY GENERAL APPEARS 
AS COUNSEL 


A. T. & S. F. Ry. Co. v. United States of America and Interstate 
Commerce Commission. Application for injunction in re order of the 
Interstate Commerce Commission. Denied. Appealed to the United 
States Supreme Court. 
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General News Bureau v. State. Injunction. Pending. 


Herman v. Sorensen, et al. Potato certifiication. Motion to dismiss 
sustained and case dismissed. 


M. P. R. R. Co. v. Nebraska State Railway Commission. No. 306. 
Injunction to prevent use of complainant's team track at Omaha. 
Appealed to the Circuit Court of Appeals at St. Louis. 


M. P. R. R. Co. v. Beal et al. No 1226 Injunction restraining 
defendants from enforcing order in connection with the full crew law. 
Pending. 


Upton, et al v. Felton, et al. Injunction, cutting down cedar trees 
under cedar rust law. Injunction denied. 


CASES IN UNITED STATES CIRCUIT COURT OF APPEALS FROM 
DECEMBER 15, 1930 TO JANUARY 5, 1933, DATE OF THIS 
REPORT, IN WHICH THE ATTORNEY GENERAL 
APPEARS AS COUNSEL 


M. P. R. R. Co. v. Nebraska Railway Commission. Appealed from 
United States District Court of Nebraska. Injunction to prevent the 
use of complainant’s team track at Omaha. Argued and submitted. 


O’Connor, et al v. Stanley, et al. Quieting title, accounting and 
distribution among heirs. Judgment for defendants affirmed. 


MATTERS BEFORE THE INTERSTATE COMMERCE COMMISSION 
FROM DECEMBER 15 1930, TO JANUARY 5, 1933, DATE 
OF THIS REPORT, IN WHICH THE ATTORNEY 
GENERAL APPEARS AS COUNSEL 


No. 16750. National Poultry, Butter & Eggs Ass’n v. Aberdeen & 
Rockfish Railroad Co. et al. Investigation in connection with rates on 
poultry, butter & eggs. Submitted. 


I. & S. Docket No. 3089. In re suspension of certain grain tariffs. 
Pending. 


I. & S. Docket No. 3560. In re suspension of proposed increased 
rates on grain and grain products. Pending. 


No. 12358. Texas Live Stock Shippers Protective League v. Abilene 
& Southern Ry. Co. et al., and consolidated cases. In re rates on carload 
shipments of horses and mules. Pending. 
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I. & S. Docket No. 3199. In re cancellation of general combination 
rule on live stock. Pending. 


I. & S. Docket No. 3252. In re rates on live stock from western 
district points of origin to destinations east. Pending. 


No. 17968. American Salt Co. v. Akron, Canton & Youngstown Co. 
et al., and consolidated cases. In re rates on salt from Kansas fields to 
Nebraska destinations. Pending. 


No. 21933. Midwest Coal Shippers Bureau v. Arkansas Valley Inter- 
urban Railway Co., et al. Rates on coal from points in Missouri, Kansas, 
Arkansas and Oklahoma to Nebraska destinations. Order entered reduc- 
ing effective July 1, 1931. 


No. 24326. Nebraska State Railway Commission v. C. B. & Q. R. R. 
Co. et al. Rates on coal from northern Colorado group to Nebraska. 
Submitted. 


No. 24257, Sub. 1. The Colorado & New Mexico Coal Operators’ 
Assn. v. Arkansas Valley Interurban Ry. Co. et al. In re adjustment of 
rates on coal from the Routte County district of Colorado into Nebraska 
as compared with other rates. Submitted. 


No. 23823. Gypsum Association et al. v. Atchison, Topeka & Santa 
Fe Railway Co. et al., Leave to intervene asked in order to protect 
Nebraska shippers. Submitted. 


No. 21747. Nebraska State Railway Commission v. A. T. & S. F. 
Ry. Co. Adjustment of class rates between Nebraska stations and des- 
tinations in Kansas. Order entered. 


No. 24350. Nebraska State Railway Commission v. A. T. & S. F. 
Ry. Co. et al. In re rates on fruit and vegetables from southwest 
territory to Nebraska, in connection with class rates. Order entered. 


No. 16939. Railroad Commission of Florida v. Aberdeen & Rockfish 
R. R. Co. In re rates on citrous fruits. Order entered granting the re- 
duction. 


No. 23205. Nebraska State Railroad Commission v. A. T. & S. F. 
Ry. Co. In rates on potatoes from central and western Nebraska. 
Submitted. 


I. & S. Docket No. 3569. In re proposed increases in rates on 
potatoes from western Nebraska. Pending. 


66 REPORT OF ATTORNEY GENERAL 


No. 22735. Relating to Extra Fares on Passenger Trains. Dismissed. 


Ex Parte 103. In re increases in freight rates in which a flat 15% 
increase is asked, applicable to all class and commodity rates. Granted. 


Docket 17,000, Part II, Class rates in Western Trunk Line Territory. 
Reopened and pending. 


Docket 17,000, Part VII, Grain Rates. In re western district grain 
rates. Reopened and pending. 


Docket 17,000, Part IX, Live Stock Rates. In re live stock rates. 
Argued and submitted. 


Docket 17,000, Part X, Hay Rates. In re rates on hay. Pending. 


Docket 17,000, Part XIII, Salt Rates. In re rates on salt between all 
stations in the United States. Pending. 


Finance Docket No. 9312. Application of Chicago, St. Paul, Minne- 
apolis & Omaha Railway Co., for a certificate of public convenience 
and necessity, authorizing its abandonment of its branch line between 
Coburn, Dakota County, and Wynot, Cedar County, Nebraska. Exam- 
iner’s report received. Motion to reopen cause for the purpose of 
indroduction of further evidence and for further argument on brief. 
Pending. 


PETITIONS FILED FOR APPOINTMENT OF RECEIVERS OF 
FAILED STATE BANKS 


State, ex rel Sorensen v. Anselmo State Bank, Anselmo, Nebraska. 

State, ex rel Sorensen v. Fidelity State Bank, Aurora, Nebraska. 

State, ex rel Sorensen v. Bank of Avoca, Avoca, Nebraska. 

State, ex rel Sorensen v. Bassett State Bank, Bassett, Nebraska. 

State, ex rel Sorensen v. Battle Creek Valley Bank, Battle Creek, 
Nebraska. 

State, ex rel Sorensen v. Nebraska State Bank, Beatrice, Nebraska. 

State, ex rel Sorensen v. Citizens State Bank, Beaver Crossing, 
Nebraska. 

State, ex rel Sorensen v. State Bank of Bee, Bee, Nebraska. 

State, ex rel Sorensen v. Bank of Benkelman, Benkelman, Nebraska, 
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State, ex rel Sorensen v. Farmers & Merchants State Bank, Benkel- 
man Nebraska. 

State, ex rel Sorensen v. State Bank of Bladen, Bladen, Nebraska. 

State, ex rel Sorensen v. Nebraska State Bank, Bloomfield, Nebraska. 

State. ex rel Sorensen v. Brewster State Bank, Brewster, Nebraska. 

State, ex rel Sorensen y. Brainard State Bank, Brainard, Nebraska. 

State, ex rel Sorensen vy. Bruno State Bank, Bruno, Nebraska. 

State, ex rel Sorensen v. Bank of Campbell, Campbell, Nebraska. 

State, ex rel Sorensen v. Farmers State Bank, Cedar Rapids, Ne- 
braska, 

State, ex rel Sorensen v. German-American State Bank, Chalco, 
Nebraska. 

State, ex rel Sorensen v. Clay Center State Bank, Clay Center, 
Nebraska. 

State, ex rel Sorsensen v. Columbus State Bank, Columbus, Ne- 
braska. 

State. ex rel Sorensen v. Home Savings Bank, Columbus, Nebraska. 

State, ex rel Sorensen v. Citizens State Bank, Comstock, Nebraska. 

State, ex rel Sorensen v. Farmers State Rank, Concord, Nebraska. 

State, ex rel Sorensen v. Farmers State Bank, Cortland, Nebraska. 

State, ex rel Sorensen v. First State Bank, Cotesfield, Nebraska. 

State, ex rel Sorensen v. Commercial State Bank, Crawford, Ne- 
braska. 

State, ex rel Sorensen v. Citizens State Bank, Creston, Nebraska. 

State, ex rel Sorensen v. Farmers State Bank, Crookston, Nebraska. 

State ex rel Sorensen v. Butler County State Bank, David City, 


Nebraska, 
State, ex rel Sorensen v. Farmers & Merchants Bank, Deshler, 


Nebraska. 
State, ex rel Sorensen v. Dwight State Bank, Dwight, Nebraska. 
State, ex rel Sorensen v. Farmers & Merchants Bank, Elgin Ne- 
braska. 
State ,ex rel Sorensen v. City Bank, Elm Creek, Nebraska. 
State, ex rel Sorensen v. Farmers & Merchants Bank, Exeter, Ne- 
braska, 
State, ex rel Sorensen v. Farwell State Bank, Farwell, Nebraska. 
State, ex rel Sorensen v. State Bank of Filley, Filley, Nebraska. 
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TRUST COMPANIES—LEGALITY OF VARIOUS PRACTICES— 
PARTICIPATION CERTIFICATES 


March 4, 1931. 


Department of Trade and Commerce, 
Lincoln, Nebraska. 


Attention: E. H. Luikart. 
Dear Sir: 


In your letter of February 16 you make the following inquiries 
to which we have made answer as follows: 


1. Q. “In your opinion, can a Trust Company legally issue partici- 
pation certificates against mortgages on real estate owned by them?” 


A. In our opinion it can subject to the rules and regulations of 
the department as to safety hereinafter mentioned. 


2. Q. “Can a Trust Company legally permit participations on a 
mortgage to remain outstanding and unpaid where they have fore- 
closed on the mortgage and bid in the property at Sheriff’s sale and 
set the equity up as an asset of the Trust Company?” 


A. If the trust company is the trustee or otherwise directly inter- 
ested in such trust it is our opinion that this practice is a gross 
violation of the duties of a fiduciary, borders on fraud if it is not 
actually fraud, and should be firmly suppressed by the department. 
Even if the trustee is some other person or corporation than the trust 
company itself there is at least a strong moral if not legal obligation 
on the part of the trust company which has sold and distributed such 
participations, to gather in the outstanding certificates or see that this 
is done and that full disclosure is made to the securities holders of the 
purchase at the sale. 


3. Q. “Can a Trust Company legally issue participation certificates 
on second mortgages or on tax certificates, etc.? Oftentimes when a 
Trust Company has advanced interest on mortgages, they set this 
item up as an asset, thereby making it a part of their capital. I am 
doubtful if this is legal, and I am sure it is very bad business practice.” 


A. While it make be legal for a trust company to issue partici- 
pation certificates on second mortgages we believe that under the 
general power of regulation of trust companies which is conferred upon 
your department by Section 8-201 you may insist and require that all 
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securities thus issued clearly show on their face the nature of the 
underlying securities whether second mortgage or otherwise. As to 
the advancement of interest by a trust company on mortgages or other 
securities sold by it, without disclosure of such advancement to the 
outstanding certificate holders it is our opinion that this practice also 
should be firmly suppressed under your regulatory powers above men- 
tioned. Usually, the trust company helds itself out as an agent or trustee 
in looking after or otherwise safeguarding the assets of the trust and 
in such capacity the trust company owes the certificate holders absolute 
good faith. To set up, upon the trust company’s books, such advanced 
payments of interest, as an asset of the company, should not be per- 
mitted by the department and the department should insist upon full 
and complete disclosure on the part of the trust company to its cus- 
tomers of the status of the underlying mortgages at all times whether 
as to delinquent interest. non-payment of taxes or otherwise. 


4. Q. “We also find this condition in several instances, which 
makes it impossible to properly examine a Trust Company and get at 
the actual facts of its conditions. Here is an example— A certain Trust 
Company carries as an esset of their company three thousand shares 
of another Company at a valuation of $30,700.00. The capital stock of 
the company which they carry, amounts to $128,000.00. The capital of 
the particular Trust Company amounts to 100,000.00. Practically one- 
third of the capital stock of this trust company is invested in the capital 
stock of a subsidiary company. This condition allows them to use the 
subsidiary as a cover-up. 


“Would our examiners have a hegal right to examine the subsidiary 
company for the purpese of learning the true situation relative to the 
condition of the Trust Company?” 


A. As to the ownership by a trust company of a large block of 
shares of another corporation, the provisions of Sec. 8-206, Subd. 7, 
apply and such stock must conform to the requirement that dividends 
“of at least 4% per annum for at least three years” have been paid 
on such stock. Otherwise the department should compel a sale or 
charge-off. 


While the examiners would probably not have the right to examine 
such subsidiary company the department could require the trust com- 
pany to make proper showing relative to the condition of the subsidiary 
in such form as would be satisfactory to the department. 


The regulatory powers of your department under Sec. 8-201 are 
very similar to those the department exercises in connection with the 
supervision and examination of banks in this state and we believe that 
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you are fully authorized to make.any reasonable regulation or require- 
ment as to safety of investments by trust companies in this state under 
whatever name or style such investments are described. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


TAXATION—STOCK OF NATIONAL BANK IN ANOTHER STATE 
OWNED BY CITIZEN OF NEBRASKA NOT SUBJECT 
TO TAXATION IN NEBRASKA 


May 19, 1931. 


Mr. W. H. Smith, 
State Tax Commissioner, 
Lincoln, Nebraska. 


Dear Mr. Smith: 


This is in answer to your kind letter of May 12, 1931, in which you 
state and inquire: 


“T have had the question put up to me as to whether or 
not a citizen of Nebraska owning stock in a National Bank in 
some other state than Nebraska, is subject to taxation in this 
state for the stock owned.” 


National banks are instrumentalities of the United States Govern- 
ment and their property and the shares of stock of their stockholders 
can only be taxed when Congress has given its consent to such taxation. 


The law provides that 


“The shares or the net income.....of any national 
banking association owned by non-residents of the state or the 
dividends on such shares owned by such non-residents shall be 
taxed in the taxing district where the association is located 
and not elsewhere.”—Sec. 548 of 12 U. S. C. A. (R. S. 5219). 


It follows that shares of stock in a national bank located in another 
state owned by a resident of this state can not be taxed to the owner 
in this state. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
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TAXATION—GRAIN BROKERS, PROPERTY OF—HOW ASSESSED 
April 11, 1931. 


Hon. William H. Smith, 
Tax Commissioner, 
Capitol Building, 
Lincoln, Nebraska. 


Dear Sir: 


You ask for our construction of Section 77-1421, Comp. St. Neb., 
1929, as to method of assessing the property of “grain brokers,” as 
defined in this section. 


The pertinent provisions concerning grain brokers in said Section 
77-1421 are as follows: 

ae . Grain brokers .... shall at the time required by this 
det) list all real estate and other tangible property and the 
same shall be assessed in the same manner as other tangible 
property. The assessor shall determine the average amount 
of the total investment in the business and the amount, if 
any, by which the average total investment exceeds the value 
of the real estate and tangible property so assessed. In de- 
termining the excess of the total investment, he shall take into 
consideration the purchases and sales during the year and for 
that purpose he shall have the right to inspect all books of 
account and check books and other records. The excess, if 
any, of the average total investment shall be separately listed 
and shall be taxed at the same rate as the tangible property 
and this tax shall be in lieu of all other taxes.” 


Although we find no Nebraska Supreme Court decision construing 
this section as last amended in 1921 (Laws 1921, Ch. 133, Art. V), the 
Supreme Court had occasion to construe the section before its amend- 
ment. The two cases of Central Granaries Co. v. Lancaster County, 77 
Nebr. 319, 327, 113 N. W. 199; and Richards v. Harlan County, 79 Neb. 
665, 113 N. W. 194, contain excellent discussions of the old law which 
throw considerable light on the proper construction to be placed upon 
the present law. 


Without going into an elaborate discussion of those cases, we will 
say that, in our opinion ,the following rules for assessment of “grain 
brokers” should be observed: 
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First: All tangible property, including grain on hand, should be 
assessed in like manner as other tangible property. 


Second: The tangible property, including grain on hand may not 
represent the true “average amount of the total investment in the 
business,” the grain being a variable quantity. It is, therefore, necessary 
to ascertain if such “average total investment” exceeds the amount 
of such tangible property. 


Third: An arbitrary system of totalling purchases and, or, sales 
of grain and dividing that sum by any fixed number is neither an 
accurate nor lawful method of computation for purposes of arriving at 
the “average total investment.” Each grain broker’s “turnover” is dif- 
ferent from that of every other grain broker and his case must be 
handled individually in this regard. The assessor “shall take into consid- 
eration the purchases and sales” and for this purpose may inspect 


the broker’s books. 


Fourth: If, after making his investigation, the assessor finds that 
the average total investment is more than the tangible property, in- 
cluding grain on hand. he must add the amount of such excess to the 
assessment as an item to be assessed as tangible property. 


Fifth: Corporations and individuals should be treated alike in 
this method of assessment. 


The following examples are offered to illustrate these rules: 


A. Where average total investment exceeds tangible property: 


(1). Real estate leaseholds ________--_-_---_-__--_---__-- $10,000.00 
( 2). Motor Vehicles ____ ~-$ 3,000.00 
(3). Office furniture $ 1,000.00 
( 4.) Grain on hand ____ _-$10,000.00 
(5). Miscellaneous (tangibles) ___--___---___-____--__- $ 1,000.00 
CBs nese cee te Setters aces dwte eae $25,000.00 
(7) Items 1, 2, 3 and 5, same as above ____$15,000.00 
(8). Average investment in grain ____--_- $30,000.00 
(9). Average Total Investment ___-------- $45,000.00 
Average Total Investment —____~ $45,000.00 
(Less) Tangibles on hand ______ $25,000.00 
(10). Difference—Taxed as tangibles $20,000.00 
$20,000.00 


Total to be taxed as tangible property ~__---_-__ $45,000.00 
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B. Where average total investment is less than tangible property: 


Assuming in above illustration A, that item 8 is $7,000.00, the 
other items being. the same as listed, we have the following: 


Items 1, 2, 3, and 5 ~-$15,000.00 
Average Investment in grain __ $ 7,000.00 
Average total investment ______.--.______________ $22,000.00 


Since this total is less than $25,000.00 total tangible property on 
hand (Item 6 above) there is no item as (10) above and the assess- 
ment is based upon (6) alone. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


DEPARTMENT OF PUBLIC WORKS—WATER APPROPRIATION— 
AUTHORITY TO GRANT PERMIT TO VILLAGE FOR 


January 28, 1931. 


Mr. Roy L. Cochran, Secretary, 
Department of Public Works, 
Lincoln, Nebraska. 


Dear Sir: 


I am of the opinion that your department may legally grant the 
application of the Village of Crofton for an appropriation of water 
for a village water supply. I assume the village has arranged or will 
arrange with the owner of the land on which the springs are situated 
for a diversion of water therefrom and that the grant from your de- 
partment is to be construed as a grant of a permit to use such waters 
when and if they become public waters. 


In the case of City of Chadron v. Card 107 Neb. 276, the City 
of Chadron which had previously installed a system of water-works 
which was supplied with water from Chadron Creek, had occasion to 
enlarge its works owing to the growth of the city and made application 
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for a permit “To impound and apply to such uses all unappropriated 
waters flowing in said streams, and al] storm and flood waters, and all 
seepage, subterranean, underground and percclating waters, subject 
to the disposition of the state in the said valley of the Chadron creek, 
and to impound any and all waters not otherwise appropriated.” 


The Supreme Court held that the application in that case should be 
granted. 


Respectfully yours, 
C. A. SORENSEN, Attorney General, 
By GEO. W. AYRES, Assistant Attorney General. 


STATE AUDITOR—RIGHT TO PERMIT COUNTY TREASURER TO 
DEFER PAYMENTS TO STATE WHERE COUNTY 
FUNDS LOST THROUGH BANK FAILURES 


September 4, 1931. 


Hon. George W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department two letters which you have received 
from the county treasurer and county attorney respectively of Morrill 
County. It seerns from their statements that Morrill County has lost 
heavily in past years from the failure of banks in which the county 
treasurer had deposited public money but that no part of this loss has 
fallen on the state, all of it having been borne by the county. It now 
appears that the state has not been paid this year the amount which 
the county treasurer’s statement showed was due on June 30th, 1931, 
and which should have been paid by not later than August Ist, 1931 
(77-1937). 


The county treasurer as I understand it wishes for a little more 
time to make payments inasmuch as collections have been slow, and 
says that if she is allowed to defer payments until the time when the 
the big payments on personal taxes are usually made she will be able to 
make all her state remittances. 


You inquire what shall be your attitude in the matter. In answer 
to the question you ask I will say that if investigation discloses that 
the amount which it appears is now due the state for this past year 
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is no more than what would have been the state’s share of losses of 
public money in failed banks for past years I am of the opinion that 
you will be justified in allowing the county treasurer the time she asks 
in which to make payment. The case of Lancaster County v. State, 
97 Neb. 95, was a case in which the county of Lancaster sued the state 
by leave given by the Senate to recover taxes which so far as I can 
see were paid under circumstances almost identical with the circum- 
stances in this case. 


In that case the court said: 


‘Where a county treasurer, under the mistaken idea that 
a county was the insurer of money received by it from taxes 
for the benefit of the state, paid to the state treasurer from 
other money belonging to the county an amount equal to the 
proportion which the state owned of the money deposited in a 
depository bank, which was lost on account of the failure of 
the bank without the fault of the county, an action may be 
maintained, under the permission of the state senate, to recover 
back such money erroneously paid, and the fact that certain 
entries were made in the county books by the treasurer charg- 
ing the money lost to certain county funds, under the same 
mistaken idea, is no defense to the action.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEO. W. AYRES, Assistant Attorney General. 


TAX SALE—LEGALITY OF ISSUING CERTIFICATES TO VILLAGE 
WHERE NO MONEY RECEIVED 


March 12, 1931. 


Honorable George W. Marsh, 
State Auditor, 
Lincoln, Nebr. 


Dear Sir: 


You say that the County Treasurer of Merrick County “has issued 
tax sale certificates amounting to approximately $20,000.00 to the Village 
of Clarks on several pieces of property taken over by the village for 
taxes, same being issued without her having received any money from 
the village authorities and are now in their possession. 


80 REPORT OF ATTORNEY GENERAL 


You inquire whether this may lawfully be done. In answer to the 
question you ask I will say yes in my opinion it may. 


Section 77-2010, Compiled Statutes for 1929 provides: 


“Whenever any real estate subject to sale for taxes shall be 
within the corporate limits of any city, village drainage district 
or irrigation district such city, village, drainage district, or 
irrigation district shall have the right and power, through its 
governing board or body, to purchase real estate for the use 
and benefit, and in the name of said city, village, drainage 
district or irrigation district as the case may be; and the treas- 
urer of said city, village, drainage district or irrigation district 
may assign the certificates of purchase by indorsement of his 
name on the back thereof, when directed so to do by written 
order of the city council of the city, board of trustees of the 
village, board of directors of the drainage district, or of the 
irrigation district as the case may be. No such sale shall be 
made to any city, village, drainage district or of the irrigation 
district by the county treasurer when such lands have been 
previously sold to the county, but in any such case, the city or 
village, drainage district or irrigation district may purchase 
the tax certificate held by the county; PROVIDED, that the 
county treasurer shall not be required to account, to the state 
treasurer, or to any person, for the amount of taxes due and 
represented by such certificate or certificates of purchase, until 
the drainage district or irrigation district authorities as the 
case may be, have sold the certificate or certificates of purchase 
of such real estate, or until, by redemption or foreclosure pro- 
ceeding, he shall have received the money thereon.” 


You will observe the Village of Clarks had a legal right to purchase 
land within its corporate limits for the taxes thereon and to receive 
a certificate of tax sale therefor, but it is not required to account to 
the State Treasurer or to any person for the amount of taxes due and 
represented by such certificate until the village of Clarks has sold the 
certificates or until by redemption or foreclosure proceedings she has 
received the money thereon. That time has not yet come, but the 
attorney who writes for the County Treasurer advises that in his opinion 
it will come soon. 


I presume this is true but even if it is not I am of the opinion 
that no liability can attach to the County Treasurer because of these 
sales for she has proceeded in conformity with the statute. It is quite 
apparent that when a tax sale is made to a city or village a tax sale 
certificate is delivered to it, but the law provides that it may be trans- 
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ferred by the city or village by indorsement or that it may be foreclosed 
regardless of the fact that no money is paid for it at the time of 
the so-called sale. Neither of there things could be done very easily by 
the city or village if the tax sale certificate was not in its possession. 


I will add that the sale of land to a county or city or village 
for the taxes due thereon is merely a paper sale until the land is 
assigned to some one else who pays the tax in money or until the tax 
lien is foreclosed. In case the county or village should neglect to fore- 
close in the time fixed by statute the lien of the taxes against the 
land would still remain. (See County of Valley v. Milford, 70 Neb. 313). 


Very truly yours, 
C. A. SORENSEN. Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


CONSTITUTION-—- ARTICLE V, SECTION 21—OMISSION OF WORDS 
IN COMPILING 


August 5, 1931. 


Mr. George R. Mann, 

Editor, 1931 Cumulative Supplement to 1929 Compiled Statutes, 
514 Federal Trust Building, 

Lincoln, Nebraska., 


Dear Mr. Mann: 


Your letter of July 29th at hand in which you ask for our opinion 
as to whether the words “provided for in this article” should be inserted 
after the word “offices” in the second sentence of Section 21 Article V 
of the Constitution of Nebraska as it now appears in print in the 
Compiled Statutes of Nebraska, for 1929. 


In our opinion these words were included in the amendment adopt- 
ed by the constitutional Convention in 1920, but were omitted in com- 
pilation of the entire proceedings of that body. 


We have carefully examined the records of the convention in the 
office of the Secretary of State, which disclose the following: 


1. The Daily Journal of the Cenvention showing that Proposal 
No. 313 was adopted on March 23, 1920 (The section in question was 
Section 18 of Proposal No. 313). 
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2. The certificate of A. J. Weaver, President of the convention 
and Clyde H. Barnard, Secretary, under date of May 25, 1920, to the 
resolution of the convention, set out in full in the certificate, embodying 
the engrossed copy of proposed amendments, declaring same duly adopt- 
ed. submitting the propesals to an election in a short form of ballot 
as set out in the resclution. This resolution, as thus certified incorpor- 
ates in Section 18 of Proposal 313 the words “provided for in this 
article,” as above mentioned, the entire sentence reading as follows: 


“Vacancies in all other elective offices provided for in 
this article shall be filled by election, but when the unexpired 
term does not exceed two years the vacancy may be filled by 
appointment in such manner as the legislature may provide.” 


Below this certificate and attached thereto appears the certificate to 
the correctness of the foregoing engrossed proposed amendments, signed 
by members of the Committee on Arrangement and Phraseology. 


3. The printed and published “Proceedings of the Constitutional 
Convention, 1919-1920,” showing on p. 2696, Vol. 2, the section in 
question (Section 18 of Proposal 313) as submitted on March 23, 1920, 
in final form to vote on third reading. The sentence in this record 
reads as above auoted. On page 2697. the vote wes shown to be 85 for, 
and 9 against, the Proposal (No. 313). On page 2698, the chair declared 
Proposal 313 adopted on third reading. 


4. Under date of October 19, 1920, the members of the Constitu- 
tional Convention signed a compilation of the constitution, purporting 
to incorporate the amendments adopted at the election of Section 21, 
1920. This compilation omits the words “provided for in this article” 
from the section in question. 


Notwithstanding this compilation, we are satisfied that the sentence 
shown under No. 2 above, was actually a part of the amendments as 
approved by the convention and adopted by the election; and that 
that sentence should appear in Art. V, Sec. 21, as above indicated and 
including the words, “provided for in this article,” in your compilation 
of the 1931 Cumulative Supplement to the Compiled Statutes of Ne- 
braska, 1929, without parentheses or brackets. It might, however, be 
advisable to asterisk these words with an explanatory note—‘Inadver- 
tently omitted from prior compilations,” or words to that effect. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 
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INSURANCE—ISSUANCE OF NEW CERTIFICATES TO REPLACE 
OTHERS OUTSTANDING—COMPUTATION OF 
ASSOCIATION’S LIABILITY THEREUNDER 


September 3, 1932. 


Mr. Lee Herdman, 

Acting Insurance Commissioner, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


This is in response to your request for our opinion on the con- 
struction to be placed upon the certificates issued by the Woodmen 
of the World which replaced certain outstanding certificates. The 
particular point involved is whether computations of the association’s 
liability under the extended insurance and automatic premium loan 
provisions of these new certifcates, would be made from the date of 
these certificates, which was, under the conversion plan moved back 
several years before the actual issuance, or from the date of actual 
issuance of these new certificates. 


We have carefully read the opinion of the Supreme Court of 
Alabama in the recent case of Higgins v. Sovereign Camp W. O. W.., 
141 So. 562, upon this particular point, and are inclined to agree with 
that opinion. The court took occasion both in its first opinion and its 
opinion upon rehearing ,to analyze at some length the provisions of the 
new certificates as well as the applications of the members therefor, 
with reference to the ante-dating of the certificates as applied to 
the extended insurance provisions. The court's holding is especially 
significant in pointing out that, though there was no reserve specifically 
available for the liability on the particular certificate there involved, 
the court would, in the absence of a showing to the contrary, assume 
that there were sufficient surplus funds to justify such a contract. 


We would say, therefore, that if the new certificate holder has 
paid thirty-six monthly premiums after the date of the new certificate, 
though that date be three years or more before the date of its actual 
issuance, the minimum requirements of the extended insurance and 
automatic premium loan provisions have been complied with. We 
are assuming the facts to be as presented in the Alabama case and that 
the financial condition of the company will, as stated by the Alabama 
court, “justify such a contract.” 


Yours very truly, 
Cc. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 
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INSURANCE—RIGHT OF LIFE INSURANCE COMPANY TO ACCEPT 
TRADING STAMPS IN PAYMENT OF PREMIUM 


June 1, 1932. 


Honorable Lee Herdman, 

Acting Commissioner of Insurance, 
State House, 

Lincoln, Nebraska. 


Dear Mr. Herdiman: 


Your letter of May 26th at hand in which you ask our opinion 
of the proposed plan of the Corporation for the sale of trading stamps 
and the use by the owners of the trading stamps for the payment of 
premiums on life insurance. 


In your letter you give the reasons why in your opinion the pro- 
posal is illegal. 


According to the letter to you. from the Corporation, that company 
has obtained a general agency contract from the Life Insurance 
Company to solicit insurance. 


Section 44-307, C. S. for 1929, reads as follows: 


“Any person, firm or corporation in this state who shall 
with authority receive or receipt for any money on account 
of, or for any contract of insurance made by him or them, 
or for any such insurance company or individual aforesaid, 
or who shall with authority receive or receipt for money from 
other persons to be transmitted to any such company or indi- 
vidual aforesaid for a policy or policies of insurance, or any 
renewal thereof, although such policy or policies of insurance 
may not be signed by him or them, as agent or agents of such 
company, or who shall in any wise make or cause to be made 
any contract or contracts of insurance, for or on account of 
such company aforesaid, shall be deemed, to all intents and pur- 
poses an ‘agent’ or ‘agents’ of such company.” 


Since the Corporation is an agency and representative of the Life 
Insurance Company, the acceptance by the agency of stamps in pay- 
ment of life insurance premiums becomes acceptance by the life 
insurance company of such stamps. The query then is whether life 
insurance companies may accept trading stamps in payment of pre- 
miums due on life insurance policies. 
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32 C. J. 1201, reads as follows: 

“In the absence of provisions in the policy or contract 
of insurance permitting payment in some manner, premiums 
are payable in cash, and an agent has no implied authority to 
accept payments except cash, although he may accept that 
portion which is equivalent to his commission either in prop- 
erty. or in the form of a note, instead of cash; but a payment 
other than in cash may become effective by consent, estoppel or 
ratification.” 


It follows that if a life insurance company may accept in payment 
of premiums due trading stamps which some private company has 
agreed to redeem, it may also accept potatoes, chickens, eggs, hogs, 
Brazilian Bonds, and Chinese money. In our opinion the statutes do 
not contemplate that a life insurance company should accept in payment 
of premiums anything except cash or its equivalent. There is no specific 
statute covering this matter, but in our opinion your office has authority 
to make rules and regulations covering the whole subject of premiums. 
Under the provisions of Section 44-201 C. S. for 1929, you have power 
to make needful rules and regulations. We suggest that you make a 
rule covering this particular situation. If you do, we believe it will 
be sustained by the courts. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


TAXATION—SCAVENGER SALES—BIDS BY COUNTY BOARD-— 
RIGHT TO MAKE AND CANCEL—DUTY OF 
COUNTY TREASURER 


March 31, 1931. 


Hon. Will C. Heelan, 
County Attorney, 
Valentine, Nebraska. 


Dear Sir: 
This is in answer to your letter of March 27, 1931, in which you 


state and inquire: 


“First: At a scavenger sale held in this county in January, 
1929, the board of county commissioners bid in a large quantity 
of tax sale certificates, that is the board bid the amount due on 
the respective properties as delinquent taxes. It is now proposed 
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to have a final publication of the scavenger tax sales proceed- 
ings, hence the question is, can the treasurer accept less than 
the amount of the bid heretofore made by the board in the 
event the board does not cancel its bid? 


“Second: Has the county board legal authority to select 
a few pieces of property on which they have made bids under 
the tax sale, and at the same time cancel its bid on a large 
number of other certificates on which they have heretofore 
made a bid? Also we would like to be advised as to the auth- 
ority of the board to take such action at a time when they have 
a large number of unpaid claims which have been filed and 
allowed, but which have not been paid for want of funds?” 


As to the first question, it seems clear to us that in the end the 
county treasurer is not obliged to collect the whole of the county board’s 
bid; but is obliged to collect only that portion of the county board’s 
hid represnting taxes and assessments due political subdivisions other 
than the county and included in the scavenger decree. This is based 
on Section 77-2144, Comp. St., 1929, reading in part as follows: 


“When the state or any municipal subdivisions shall secure 
a deed under any tax sele, it shall pay to the county treasurer 
all taxes and assessments other than its own, included in the 
decree.” 


As to the first branch of your second question the bid of any pur- 
chaser not excepting the county board on any piece »f property 
offered at scavenger sale, lapses and thereby becomes cancelled in 
legal effect, if it is not paid within twenty-four hours after the sale 
(Sec. 77-2121, Comp. St., 1929). We fail to find any legal obstacie 
to action by the county board in paying its bid within the twenty-four 
hour period on some of the parcels and failing to pay its bid within 
said period on other parcels; and thus accomplishing the objective set 
forth in the first branch of your second question. 


As to the second branch of your second question, it appears that 
the last sentence of Section 177-2120, Comp. St., 1929, confers upon 
the county plenary authority to bid at scavenger sales for taxes due 
in part to the county. Upon this authority we fail to find any statutory 
limitation based on the county board’s inability to pay for want of 
funds claims filed and allowed against the county. We also fail to 
observe how such a limitation could be enforced. It seems clear that 
the county’s duty, through its duly authorized officers including its 
board, to collect its revenues precedes its duty to pay its bills; for it 
may be necessary to collect its taxes before it has money or other prop- 


OPINIONS 87 


erty with which to pay its bills. The collection of the taxes may, of 
course, involve the necessity of bidding in the property taxed and 
having the property to sell when the county’s revenues are not other- 
wise capable of realization. 


With kind personal regards, we are 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


INSURANCE COMPANIES—RECEIVERSHIPS—APPOINTMENT OF 
ANCILLARY RECEIVERS 


April 23, 1932. 


Honorable Lee Herdman, 
Commissioner of Insurance, 
State House, 

Lincoln, Nebr. 


Dear Mr. Herdman: 
In re: Inter-Southern Life Insurance Co. 


After an examination of the authorities we have come to the con- 
clusion that the proper procedure is for the receiver appointed in Ken- 
tucky to make application in Nebraska for the oppointment of an 
ancillary receiver. 


In Bodge v. Skinner Packing Company, 115 Neb. 41, the Supreme 
Court of Nebraska said: 


“A foreign receiver is a proper party plaintiff in a pro- 
ceeding for the appointment of an ancillary receiver in this 
state.” 


An appointment of a receiver is an ancillary and pro- 
visional remedy, and, ordinarily, will not be made upon an 
original application, except, in aid of the relief sought in 
the main case upon which it is dependent; but, where a general 
receiver for a corporation has been appointed by a court of 
the state of its domicile, having jurisdiction, the courts of 
this state may, in the exercise of proper discretion, appoint 
ancillary receivers in aid of the court of primary jurisdiction.” 
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“The pendency of a cause in a foreign state, in which a 
receiver has been appointed, is sufficient to authorize the ap- 
pointment of an ancillary receiver in this state.” 


The Supreme Court of Nebraska has repeatedly held that a receiv- 
ership is a purely ancillary remedy and cannot be maintained in a 
proceeding commenced for that purpose. There must be a main case 
pending in aid of which the appointment of a receiver is sought. But 
in the Bodge case it was held that the pendency of appropriate pro- 
ceedings in the foreign court meets this requirement of the Nebraska 
laws. 


Our suggestion, therefore is that the jcint receivers appointed in 
Kentucky bring an action in Nebraska for the appointment of an 
ancillary receiver of the assests of the insurance company located in 
Nebraska. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


INSURANCE—CHARACTER OF CONTRACT AS, WHICH PROVIDES 
FOR FURNISHING SERVICES OF LAWYER IN 
AUTOMOBILE ACCIDENT CASES 


February 8, 1932. 


Honorable E. H. Luikart, Secretary, 
Department of Trade and Commerce, 
State House, 

Lincoln, Nebraska. 


Dear Mr. Luikart: 


From Governor Bryan we have received your request for an opinion 
on a service contract which the Association proposes to issue. You 
ask if there is anything in the contract to be termed insurance, and 
to make the company come under the insurance laws of the state. 


The contract in question provides that the Association for a certain 
consideration will procure for the purchaser of the contract “one 
$5,000.00-$10,000.00 Public Liability and £5,000.00 Property Damage non- 
deductable insurance policy for a period of one year.” In addition 
thereto the Association makes the following agreement with its 
members: 
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“The Association will procure the services of a duly licensed 
and qualified lawyer for member, members of the family and 
employees in the defense of criminal charges of MURDER, 
MANSLAUGHTER and MISDEMEANORS arising out of the 
use and operation of the vehicle described herein. 


“The Association will procure the services of a duly licensed 
and qualified lawyer for member, members of the family and 
employees to arrange for a bail bond in case of arrest arising 
out of the use and operation of the vehicle described herein. 


“The Association will procure the services of a duly licensed 
and qualified lawyer for member in collection of damages 
caused to the vehicle described herein by collision with an- 
other vehicle. 


“The Association will make an investigation and secure 
an adjustment, if possible, for any overcharge made against 
a member, by any hotel, public inn, or garage, upon satisfactory 
showing to the Association of such discrimination or over- 
charge.” 


In our opinion the contract between the Association and its mem- 
bers containing the provisions above quoted constitutes an insurance 
agreement and makes the company subject to the laws governing in- 
surance companies operating in Nebraska, 


Section 44-101, C. S. for 1929, defines insurance as follows: 


“‘TInsurance’ is a contract whereby one party called the 
‘Insurer’ for a consideration undertakes to pay money or its 
equivalent, or to do an act valuable to another party called 
the ‘insured’ or to his ‘beneficiary’ upon the happening of the 
hazard or peril insured against, whereby the party insured 
or his beneficiary suffers loss or injury.” 


In subdivision 12, of Section 44-401, Automobile Insurance is de- 
fined as follows: 


“AUTOMOBILE, engine, elevator, insurance. Against any 
hazard resulting from ownership, operation, maintenance or 
use of any automobile and against loss or legal liability for loss 
resulting from accident or injury to person or persons, fatal 
or non-fatal, because of damage to property caused by the use 
of teams or vehicles, whether by fire, accident or collision or by 
explosion of any engine, tank, boiler, pipe or tire of any vehicle 
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and including insurance against theft of the whole or any part 
of any vehicle. The term vehicle, as herein used, includes in 
addition to its ordinary meaning, elevators, automobiles, traction 
engines, motorcycles and bicycles, but does not include ships, 
vessels, boats nor railroad rolling stock.” 


The general Statutory definition of insurance is unquestionably 
directly in line with the common law definition in 32 C. J. 975. See also 
State v. Farmers Benevolent Association, 18 Neb. 276. 


One of the hazards resulting from ownership, operation, or use 
of an automobile is that of becoming involved in an automobile accident 
and thereby being subject to prosecution for violation of criminal laws 
or civil suit for damages. The Association agrees in the event of such a 
contingency to furnish counsel in defense. We cannot say that the 
agreement of the association to furnish counsel in the event that 
criminal charges or a civil suit are brought against the operator of 
an automobile is not “doing an act valuable to another party,” within 
the meaning of Section 44-101, C. S. for 1929. 


Kentucky has an insurance statute almost identical with that of 
Nebraska. In the case of Allen, Insurance Commissioner, vs. Motorists 
Alliance of America, 29 S. W. (2nd) 19, decided June 10, 1930, the 
Supreme Court of Kentucky had before it a contract similar to the one 
that the Association proposes to issue. The question was whether or not 
the contract came within the definition of the business. of insurance 
and therefore required a license from the State Insurance Commissioner. 
Said the Kentucky Supreme Court: 


“Eliminating all the provisions of that section not applicable to the 
particular matter under consideration, it reads as follows: 


‘It shall be lawful for any company organized under 
this law: ..... 


‘To make any of the following kinds of Insurance .... 
*(9) upon automobiles and all other cars and vehicles, 
including public liability, property damage, collision, 
fire and burglary and theft insurance, and to insure the 
owners of such automobiles and all other cars and 
vehicles against such losses as arise out of the owner- 
ship, operation or maintenance of the same.’ 


“It is not good logic to argue that the furnishing of an 
attorney to represent the owner of an automobile in his de- 
fense in court actions is not a loss indemnified against. Insurance 
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Companies are authorized to indemnify against such losses 
as arise out of the ownership, operation or maintenance of an 
automobile. If. in the operation of his automobile, he has a 
loss resulting in a claim against him the collection of which 
is prosecuted in a court. he must have an attorney and pay 
for his services, and it would be futile to argue that the contract 
in question does not indemnify him against loss. If it provided 
for the payment of an attorney fee not to exceed a certain sum 
when the owner of the automobile should be haled into court 
by reason of something growing out of his ownership or 
operation of his automobile, we believe that no one would 
argue that it was not insurance, The difference is one of form 
and not of substance. The contract provides against any lcss 
growing out of the payment of attorney fees by the simple 
expedient of agreeing to furnish and pay the attorney. The 
above question from the Statute was inserted by Chapter 14 
of the Acts of 1922. Its purpose was to authorize the owner of 
an automobile to insure against such losses as arise out of the 
ownership, operation or maintenance of the same. The contract 
holder is required to do nothing other than to notify appellee 
that he needs an attorney, and, upon such notification, he is 
relieved of all expense incident to the empoyment of an at- 
torney to represent him in his defense. It is true that the 
contract does not provide for the payment of any sum directly 
to the contractee, but it does provide for the relieving of 
the contractee of the expenses of employment of an attorney. 
The attorney is but the agent representing the contractee in 
the case in court, and payment to him directly cannot well be 
distinguished from the act of paying the contractee directly 
and him paying the attorney who may represent him.” 


In Physicians’ Defense Co. v Cooper, 111 N. W. 396, the Supreme 
Court of Minnesota held that a contract to furnish legal counsel in 
the event of suit against physician members of the association consti- 
tuted an insurance contract. The same question was before the United 
States Circuit Court of Appeals, 9th Circuit, in the case of Physicians‘ 
Defense Co. v Cooper, 199 Fed. 576, 47 L. R. A. N. S. 290, in which 
case that court said: 


“Such a contract, in our opinion, cannot be classed as a 
contract for personal service. The Company is not itself an 
attorney and does not undertake the defense as such. What it 
does undertake is, in case of suit, to employ a local attorney, 
in whose selection the holder shall have a voice, who with the 
company’s attorney, will defend the case, and to relieve the 
holder from the expense thereof, an expense which must follow 
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the happening of the very contingency provided against. Not 
only this, but the company must relieve the holder of paying 
the costs of suit. Suppose the contract had been to repay to 
the holders whatever sums, not exceeding $5,000 he should be 
required to pay out for attorneys and costs in case of such 
litigation. Could there be any question that there would be 
a contract of insurance? We think not. Can it change the 
character of the contract in this respect that it purports to 
hold the holder harmless against the payment of such expenses 
and costs? The contract reduced to its simplest idea, is but an 
agreement to pay the expenses and costs that the holder would 
have to pay in the contingency specified. This is indemnity pure 
and simple, and with whatever verbiage the contract may be 
clothed it does not serve to cover its real purpose, which is 
one to indemnify the holder against damage and liability for 
attorney’s expenses and costs of defense, in the event that he 
is sued for malpractice.” 


The case of Vredenbrough v. Physicians’ Defense Co., 126 Illinois 
Appellate 509, is contrary to the authorities we have cited. However, 
this case never reached the Supreme Court of Illinois. The Physicians’ 
Defense Co. v. Laylin, 73 Ohio State 90, 76 N. E. 567, is also contrary. 
However, in that case the court calls attention to the fact that there 
was no statutory definition of insurance in force in Ohio as there now is 
in Nebraska. 


The Attorney General of Kansas, Mr. Roland Boynton, recently 
had before him the same question as you have presented to us. In an 
opinion dated August 3, 1931, to Mr. George M. Brewster, Assistant 
Commissioner of Insurance of Kansas, on this subiect he said in part: 

“Under the plan of the Association, it undertakes to in- 
demnify the member against risk of certain expenses for ser- 
vices of a surgeon or physician. These provisions come within 

the definition quoted in 30th Kansas at page 587, supra. 

“There are decisions upon what constitutes insurance in 
30th Kansas, 585 supra, and in the case of the State of Kansas 

ex rel Coleman, vs. Wichita Mutual Burial Association, 73 

Kans. 179. 


“These decisions point towards the conclusion that the 
plan of the National Automobile Association constitutes a plan 
for insurance. In the care of Brandon vs. Saint Paul Mercury 
Indemnity Company, 132 Kansas, 68, 76, it was held that the 
indemnity company’s policy of insurance in the particular case 
was one of liability upon which recovery could be had directly 
by the injured person. The policy was referred to as an insur- 
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ance contract. The Court said: ‘The policy, it appears, was one 
of insurance against liability rather than one of indemnity. 
...-the company agreed to investigate any claim for damages, 
to negotiate settlement as may be deemed expedient by the 
company, to defend suits for such damages, even if groundless, 
in the name and on behalf of the assured until the company 
shall elect to effect settlement thereof. It agreed to pay all costs 
taxed against the assured in any legal proceeding defended by 
the company and interest accruing upon a judgement rendered.” 


While the subject is not free from doubt yet in view of the all- 
inclusive language of our statutes and the recent decisions on the 
subject to which we have referred, we are unwilling to say that the 
proposed contract is not insurance within the meaning of the statutes. 
In view of the lack of certainty as to the law on the subject, we would 
welcome a legal adjudication of the question. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


TAXATION—INTANGIBLE PROPERTY—NOT SUBJECT TO FOR 
PAST YEARS—CRIMINAL LIABILITY FOR FAILURE 
TO DECLARE 


February 16, 1932. 


Mr. Wm. H. Smith, 
Tax Commissioner, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by 
you from A— H— in which he asks the following questions: 


“If a party holds real estate mortgages on property outside 
of Nebraska and fails to list this property how long back is 
this tax retroactive? If a party holds class A property and fails 
to list this how long back is the tax on this property retro- 
active? If a party owns Class A and Class B property and 
fails to declare this on his intangible tax schedule and signs 
the oath that he has none, knowing that he has, is he guilty 
of perjury and subject to criminal prosecution.” 
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The first two questions may be answered together. Intangible 
property is personal property and I fail to find any express statutory 
authority for the placing of intangible property on the tax list after 
the current year for which it was levied. 


77-1614 provides for placing omitted lands on the tax list for prior 
years and 77-304 provides that when it is made to appear to the 
Tax Commissioner that any property has been improperly omitted 
from the tax list or assessment roll for any year, he may call the atten- 
tion of the State Board of Equelization to the matter and that board 
may appoint a special assessor to assess said property provided action 
is taken before December 1 of the year for which the assessment is 
made. 


The general rule is that 


“In the absence of special statutory authority therefor 
the officer or board of equalization or review cannot act as an 
original assessing body and make an assessment de novo or add 
omitted property.” 


37 Cye 1088 


In answer to the third question asked by Mr. H—.I will say that 
the statute (77-703) requires that a return of intangible property shall 
be made under oath and one who swears falsely to such a return if he 
is aware that he is swearing falsely is subject to punishment for 
perjury in my opinion (See 28-701). 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


AUTOMOBILE REGISTRATION—SUSPENSION OF—RIGHT OF 
DEPARTMENT OF PUBLIC WORKS TO RETURN 
TO ENABLE TRANSFER OF VEHICLE 


October 24, 1932. 


Mrs. M. G. Tracy, 
Department of Public Works, 
Lincoln, Nebr. 


Dear Madam: 


You call my attention to the provisions of 60-603 of the 1931 sup- 
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plement of the Compiled Statutes of 1929, which reads in part as 
follows: 


“Tf within thirty days after it becomes final, any person 
fails to satisfy any judgement rendered against him by a court 
ef competent jurisdiction in this or any other State or in a 
District Court of the United States for damages on account of 
personal injury, including death, or damage to property re- 
sulting from the operation by him, his agent or any other 
person with his express or implied consent of a motor vehicle 
owned by him, or the operation by him or his agent of a motor 
vehicle not owned by him, his operator's license and all of his 
registration certificates shall be forthwith suspended by the 
Department upon receiving a certified copy of such final judge- 
ment from the court in which the same was rendered and the 
department shall endorse such suspension upon the operator’s 
license and such operator’s license shall remain suspended and 
shall not be renewed, nor shall any other motor vehicle be 
thereafter registered in his name: (a) until he has furnished 
proof of financial responsibility for future accidents; and, (b) 
while any such judgement remains unsatisfied and subsisting 
and until every such judgement is satisfied or discharged.” 


and to the provisions of 60-619 of the said supplement which reads 
in part as follows: 


‘Any person whose operator’s license or certificate or certi- 
ficates of registration shall have been suspended, as herein 
provided, shall- immediately return to the Department his 
operators license and certificate or certificates of registation 
and the number of plates issued thereunder.” 


and also of 60-310, Compiled Statutes which provides that in case of 
a transfer of ownership of any motor vehicle its registration shall 
expire and the person to whom ownership of such vehicle is registered 
and the person to whom ownership of such vehicle is to be transferred 
shall join in a statement of said transfer endorsed upon the reverse 
side of the certificate of registration, and of 60-313, Compiled Statutes 
which provides that in case of a transfer of ownership of a motor 
vehicle by operation of law or in any other way than by the voluntary 
act of the registered owner, the notice of transfer shall be signed by 
the sheriff or other representative or successor in interest of the 
registered owner in lieu of such owner and that the transferee’s appli- 
cation for registration shall be accompanied by a statement of the 
special facts in the premises. 
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You inquire whether it is possible under the law for the Depart- 
ment of Public Works to permit a certification of registration which 
has been returned to it in conformity with the provisions of 60-619 to 
be withdrawn from the office in order that it may be used in securing 
a certificate of registration for the new owner of the motor vehicle 
described in the suspended certificate of registration. In my opinion 
it is. The law does not in express terms forbid the withdrawal of 
such certificate, and inasmuch as the term of the certificate terminates 
when there is a transfer of ownership (60-310) and sanctions the trans- 
fer of ownership otherwise than by the vcluntary act of the registered 
owner, it occurs to me that the department will be justified in per- 
mitting the withdrawal of a certificate of registration in its possession, 
but whose term has expired by reason of a transfer of ownership of 
the motor vehicle for which it was granted to be used in such a way 
as may be necessary to enable the new owner of the motor vehicle to 
obtain a certification of registration of same in his own name, but 


“The Department of Public Works may in its discretion 
require from the transferee ,before registering such motor 
vehicle, such additional information regarding such involuntary 
loss of ownership by the former registered owner as may be 
satisfactory to said Department of Public Works.” (60-313) 


Sincerely yours, 
C. A. SORENSEN Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


AUTOMOBILES—REGISTRATION—WAIVER OF FEE WHERE CAR 
PURCHASED BUT NOT USED DURING YEAR 


August 31, 1932. 


Mrs. M. G. Tracy, 
Department of Public works, 
Lincoln, Nebraska. 


Dear Madam: 


You make a statement of fact and ask a question thereon as 
follows: 


“A man purchased a used car in May; has not driven it 
and says that he does not intend to drive it the balance of this 
year and consequently did not register it. Now when he comes 
to buy a license in January of next year, can he escape the 
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payment of three-quarters year fee for this year and the 
penalty by signing an affidavit that the car was not in use from 
the date of purchase and for the balance of the year?” 


In answer to your question, I will say that 60-310, Compiled 
Statutes, reads in part as follows: 


“Upon the transfer of ownership of any motor vehicle, 
its registration shall expire, and the person to whom ownership 
of such vehicle is registered,, and the person to whom owner- 
ship of such vehicle is to be transferred, shall forthwith join 
in a statement of said transfer, endorsed upon the reverse side 
of the certificate of registration of said motor vehicle, in the 
space provided for said purpose, which statement shall be 
signed by the transferee in the manner and form of his signa- 
ture, contained on the face of said certificate, and which state- 
ment shall likewise be signed by the transferee, who shall also 
set forth, below his signature, his post office address. Said 
statement shall include an application by the transferee for 
registration of said vehicle in his name.” 


60-314 Compiled Statutes, reads in part as follows: 


“ck ck with the county treasurer his affidavit showing 
where, when and for how long such motor vehicle was stored, 
and that the same was not in use in this state during such 
year or years, and upon receipt thereof the county treasurer 
shall issue registration certificate.” 


If both the above quoted provisions are complied with, I am 
of the opinion that the present owner of the used car will be 
entitled to have his car registered next January upon tendering 
the statutory fee therefor and without paying a registration 
fee for three quarters of the present year, during which time he 
was not using the car. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 
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AUTOMOBILE REGISTRATION--TRANSFER FROM ONE CAR TO 
ANOTHER BY OWNER OF TWO CARS 


August 31, 1932. 


Mrs. M. C. Tracy, 
Department of Public Works, 
Lincoln, Nebraska. 


Dear Madam: 


You submit to this department a letter you have received from 
the County Treasurer of Thayer County in which he says: 


“We are in receipt of an application for the transfer of 
license to a car that had been previously registered this year. 
The applicant transferred the number from this car to another 
on the 27th of May and now desires to have it transferred 
back to the originally registered car. By doing this it would 
exempt the car for a portion of the year’s registration. It 
appears to us that both cars should bear a separate license 
regardless of only one car being used from the 27th of May 
to date.” 


I do not at this writing recall any provision of statute which 
authorizes a transfer of registration from one car to another. Section 
60-310, Compiled Statutes, does provide among other things that: 


“Upon the transfer of ownership of any motor vehicle, its 
registration shall expire. and the person to whom ownership of 
such vehicle is registered, and the person to whom ownership 


of such vehicle is to be transferred, shall forthwith join in a 
statement of said transfer, endorsed upon the reverse side of the 
certificate of registration of said motor vehicle, in the space 
provided for said purpose, which statement shall be signed by 
the transferer in the manner and form of his signature, con- 
tained on the face of said certificate, and which statement shall 
likewise be signed by the transferee who shall also set forth, 
below his signature, his postoffice address. Said statement shall 
include an application by the transferee for registration of said 
vehicle in his name.” 


It occurs to me that when one person owns two separate cars 
during the same license year and each of them is used during the year, 
they should be registered separately. 
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I assume that when the County Treasurer speaks of a license 
for a motor vehicle, he refers to a certificate of registration. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


BUREAU OF CHILD WELFARE—AUTHORITY TO ADOPT CHILD 
OR GIVE CONSENT TO ADOPTION 


June 15, 1932. 


Mrs. Clara C. Clayton, 
Bureau of Child Welfare, 
Lincoln, Nebraska. 


Dear Madam: 


I have been unable to find any provision of statute which in express 
terms or by necessary implication gives the Bureau of Child Welfare 
the power either to adopt a child or to give its consent to such 
adoption. 


43-215, Compiled Statutes, 1929 provides: 


“It shall be lawful for the parents, parent, guardian of any 
child, or other person having the right to dispose of a depend- 
ent or neglected child, to enter into an agreement with any 
association or institution incorporated under any public or 
private law of this state or any other state, for the purpose 
of aiding, caring for, or placing in homes such children and 
being approved, as herein provided for the surrender of such 
child to such association or institution, to be taken and cared 
for by such association or institution, or put into a family home, 
such agreement may contain any and all proper stipulations to 
that end, and may authorize the association or institution by its 
attorney or agent to appear in any proceeding for the legal 
adoption of such child, and consent to its adoption; and the 
order of the court, made upon such consent, shall be binding 
upon the child and its parents or guardian, or other person, 
the same as if such person were personally in court and con- 
sented thereto, whether made party to the proceeding or not.” 


The Bureau of Child Welfare, however, is not an incorporated 
association or institution and the above quoted provision of statutes 
confers no power upon it, 
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83-506, Compiled Statutes, 1929 provides: 


“The agent of the board of control, acting under the 
instructions of the board, is hereby authorized to consent to 
the adoption of any child who has been committed to it by 
a court acting under the juvenile court law, (43-201—43-228) and 
such committal shall be held to be an order authorizing the 
board of control to consent to its adoption by any person or 
persons it deems fitted to become the guardian of such a child.” 


But this section of statute if literally construed is not applicable 
to the Bureau of Child Welfare. 


I will add that in the case of an illegitimate child the mother 
is given by statute the power to authorize by a written instrument 
some person, association or corporation to procure the adoption of 
her child by some suitable person (See 43-102). Although the Bureau 
of Child Welfare is not strictly speaking either a person, corporation 
or association, I am inclined to the opinion that where the mother of 
such a child without being under duress has authorized the Bureau of 
Child Welfare by an instrument in writing to procure the adoption 
of the child by some suitable person, she will be held to be estopped 
from questioning such adoption, afterwards. - 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY FUNDS—LOSS OF BY BANK FAILURE—HOW 
CHARGED OFF 


October 28, 1932. 


Honorable Geo. W. Marsh, 
State Auditor, 
Lincoln, Nebr. 


Dear Sir: 


You submit to this department a letter you have received from Mr. 
Fay J. Clough, County Treasurer of Dixon County in which he 
says: 


OPINIONS 101 


“In 1928 we had seven bank failures in our county and the 
six state banks have failed to pay in full. There are several 
thousand dollars still tied up with very little prospect for 
further dividends of any size. We have carried these items as 
cash which is very misleading in our statement. Our County 
Attorney suggested that we charge each account their pro- 
portionate share of the loss on the date of each bank failure, 
including the state funds. We have planned to do this before 
our December 31st report. 


“Please advise whether or not this is satisfactory to you 
as this will have to be reported when we settle with you next 
June.” 


I am of the opinion that the state is legally bound to stand its 
proportionate share of the loss which is cause by the failure of a 
bank in which the County Treasurer has deposited both state and 
county money collected by him. 


I see no objection therefore to the county following the course 
Mr. Clough’s letter states it proposes to follow if a just apportion- 
ment of the loss is made between the county and the state and if 
the state in case more is collected from the banks receives it pro- 
portionate share of the amount collected. 


It occurs to me that the facts in this case are quite analogous to 
the facts in the case of Lancaster v. State, 97 Neb. 95, and in that 
case the supreme court said: 


“A county is not an insurer of the safe-keeping of funds 
derived from the collection of state taxes in its capacity as 
trustee for the state. 


“Where a county treasurer, under the mistaken idea that a 
county was the insurer of money received by it from taxes 
for the benefit of the state, paid to the state treasurer from 
other money belonging to the county an amount equal to the 
proportion which the state owned of the money deposited in a 
depository bank which was lost on account of the failure of the 
bank without the fault of the county, an action may be main- 
tained, under the permission of the state senate, to recover 
back such money erroneously paid, and the fact that certain 
entries were made in the county books by the treasurer charg- 
ing the money lost to certain county funds, under the same 
mistaken idea, is no defense to the action.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


102 REPORT OF ATTORNEY GENERAL 


SEARCH WARRANT—RIGHT TO EXECUTE IN LIQUOR CASE IN 
PRIVATE DWELLING WITHOUT PROOF OF 
SALE OR DISPOSAL 


July 27, 1932. 


Mr. M. L. Endres, 
State Sheriff 
State House, 
Lincoln, Nebr. 


Dear Mr. Endres: 


This is in answer to your letter of July 18, 1932. You request opinion 
as to whether, under the Nebraska Supreme Court decision of July 8, 
1932, in State v Bishop, officers can execute a liquor search warrant 
in a private dwelling house without proof of liquor sale or disposal 
from said house. 


In the Bishop case the ccurt’s opinion and decision do not in any 
manner construe, touch upon or affect existing law with reference 
to the obtainment, issuance and service of liquor search warrants for 
private dwelling houses and other places within this state. 


In the Bishop case the court held that a person has a right to 
have in his possession in his private dwelling house for his personal 
use a reasonable amount of intoxicating liquor, whether said liquor 
was obtained before or after the prohibition law took effect. The 
court also held that sixty-nine pints of beer was a reasonable amount 
of intoxicating liquor to be kept in one’s private dwelling house for his 
personal use. These two points are all that were decided by the Supreme 
Court of Nebraska in the Bishop case. 


The scope of the Bishop decision is thus confined wholly to matters 
of defense which do not arise until after liquor is found by search 
warrants or otherwise and prosecution is instituted for unlawful posses- 
sion, disposal, bootlegging, manufacture or transportation, as the case 
my be. 


The law on obtaining, issuing and serving search warrants in 
liquor cases, now as before State v. Bishop, is as found in Section 53- 
136, Comp. St., 1929, which is too lengthy to be set out here but to 
which you have ready and convenient access, 


Of course, in view of the clear pronouncement in the Bishop case 
as to a person’s right to have a reasonable amount of intoxicating 
liquor in his private dwelling house for his personal use, officers and 
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private persons will not be expected to apply for search warrants, 
nor will magistrates be expected to issue the same, where all the evi- 
dence or knowledge at the time of the proposed issuance, points to 
the dwelling house possession of only a small amount of liquor obviously 
intended for use and used only for the owner’s private consumption. 
Such was the law even before the Supreme Court said so. 


On the other hand the dwelling house possession of an unusually 
large amount of intoxicating liquor, especially when attended by some 
evidence of liquor disposal, manufacture, transportation or any kind 
of liquor traffic to, from, in, around or about said house, does call for 
the issuance and service of a search warrant and the follow-up of the 
same with all indicated prosecutions. 


Thus both before and after the Bishop decision, the determination 
of questions as to when to ask for, issue and serve liquor search 
warrants follows the rule of reason and common sense and is com- 
mitted to the sound discretion of the officers and magistrates un- 
hampered by any fancied refinements of interpretation in the Bishop 
case or any other case. Evidence of a liquor sale from a private dwelling 
house most certainly would justify the issuance and service of a search 
warrant for liquor against such house and its occupants. But other, 
further and different circumstances, enumerated or referred to in this 
letter and your letter, such as a “load” of liquor in the private dwelling 
house, would also, in our judgement, he equally potent in justifying or 
requiring search warrant process in the premises. 


With kind personal regards, we are, 
Sincerely yours, 
C. A. SORENSEN, Attorney Gneral, 
By CLIFFORD L. REIN, Assistant Attorney General. 


AUTOMOBILES—FINANCIAL RESPONSIBILITY LAW—EFFECT ON 
JUDGEMENTS OBTAINED AFTER LAW TOOK EFFECT 
FOR ACCIDENT OCCURRING BEFORE LAW 
TOOK EFFECT 


May 13, 1932. 


Mr. Huber D. Addison, 
County Attorney, 
Wayne, Nebraska. 


Dear Sir: 


This is answer to your letter of May 6, 1932. You request opinion 
as to whether, under the financial responsibility law (Sec. 60-603, 1931 
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Supplement). suspension of driver’s rights mey be had upon unsatisfied 
judgements obtained after the law took effect for accidents occuring 
before the law took effect. 


The precise question appears to be unsettled both in this and 
in other jurisdictions. Hence, no answer to this question is entirely 
free from doubt. We are aware that in the absence of a clearly dis- 
closed intent or purpose to the contrary, the statutes are not to he 
construed as operating retrospectively or retroactively (State v. Ins. 
Co., 117 Neb. 98). Furthermore, we have not overlooked the uniform 
holdings that motor vehicle statutes do not apply to accidents or 
alleged violations occuring before their enactment (42 C. J 624, Note 25). 


But is the financial responsibility law retrospective or retroactive 
as applied to suspension of driver’s rights for unpaid judgments ob- 
tained after the law's effective date for accidents occuring prior 
thereto’ To this question both the clear language and the obvious 
purpose of the law require, in our opinion, a negative answer. 


The law everywhere plainly says that the suspension is not for 
causing the accident but for failing to satisfy the judgement, viz., the 
adjudicated responsibility for causing the accident. The reiteration of 
this thought discloses the law’s real purpose, which is not to punish 
the faulty and damaging operation of motor vehilces, but to keep off 
the public highways of this state persons who have failed to discharge 
their responsibility for the safe and proper operation of motor vehicles 
in this state. In this view of the language and policy of the law, it is 
immaterial when the accident happened if the judgement establishing 
the responsibility and the default in the payment thereof took place 
after the law took effect. 


To this we might add that no one has a vested right to operate a 
motor vehicle in this state; and, of course, no vested right to be irre- 
sponsibly negligent or wilfully at fault in operating motor vehicles to 
the damage of another. The statute is, therefore, purely remedial and 
leaves no substantial ground for complaint on the part of the suspended 
licensee merely because the incidence of the liability for which the 
unsatisfied judgement was obtained pre-dates the taking effect of the 
statute. 


We are therefore of the opinion that the department of public 
works has authority under the financial responsibilty law to suspend 
an operator’s license if the unsatisfied judgment was obtained after 
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the law took effect, even though the accident for which the judgment 
was rendered occurred before the law took effect. 


With. kind personal regards, we are 
Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


MOTOR VEHICLE REGISTRATION FEES—OVERPAYMENT RY 
COUNTY TO STATE—REIMBURSEMENT 


April 7, 1981. 


Hon. Dan L. Ough, 
House of Representatives, 
State House, 

Lincoln, Nebr. 


Dear Sir: 


You state that a large number of counties have overpaid to the 
state the amount due the state from motor vehicle registration fees. 


There are two ways to reimburse the counties: 


1. The legislature can appropriate out of the treasury an amount 
equal to the excess payments made to the state by the various couties 
and provide for the payment thereof to the various counties. 


2. The legislature by law could provide that the state auditor in 
connection with the Department of Public Works should determine 
the excess payment made by each county and that each county should 
receive credit for such excess payment. 


If this latter plan is adopted then each county could deduct the 
excess payment already made from any future amount due the state. 


If the Governor wishes to introduce any such bill, of course, we 
will be very glad to draft it. 


The Attorney General’s office held in January, 1926, that the 
proper construction of the law is to first deduct the 5 cent registration, 
then deduct and remit 242% of the balance remaining, and then again 
to deduct and remit 30% of the then remaining balance. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
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COUNTY BOARD—LETTING CONTRACTS—BIDS MUST CONFORM 
TO CONDITIONS CALLED FOR IN ADVERTISEMENT 


March 31, 1931. 


Hon. Trenmore Cone, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire “as to whether or not a county board, in advertising 
for work or materials to be furnished to a county, under the laws of 
this state, have the privilege to take into consideration any matters or 
rates in any different manner than the advertised bids asked for. In 
other words, can a county board advertise for bids, to illustrate, for 
gravel delivered F. O. B. cars, at any station in the county, and can 
they, the county board, consider a bid for gravel delivered upon the 
roads hauled by truck?” 


In answer to the question you ask, I will say that in my opinion 
where a county board is required to advertise for bids for work to be 
done or material to be furnished and to let the contract to the lowest 
and best bidder it has no legal right to consider a bid for work to be 
done or material to be furnished which does not conform substantially 
to the terms and conditions called for by the advertisement. 


If in the advertisement the right is reserved to reject any and all 
bids, that can be done, and bids can be advertised for again. 


Of course, if the law does not require any advertisement for bids, 
but the board does advertise, it can accept an offer which does not 
conform with the conditions set forth in the advertisement. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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LEGISLATURE—CONSTITUTIONAL POWERS—BILL AUTHORIZING 
STATE TO INCUR BONDED INDEBTEDNESS OF 
$25,000,000 INVALID 


March 14, 1931. 


Senator Kenneth Wherry, 
Senator Arthur Bowring, 
Senate Chamber, 

Lincoln, Nebraska. 


Gentlemen: 


Each of you having asked the opinion of this office as to the 
constitutionality of Senate File No. 175 if enacted into law, we take 
the liberty of answering both of you by one communication. 


Every presumption must be indulged in favor of the constitutionality 
of any act of the Legislature. When two constructions are possible 
that which will sustain the Act must be adopted. Nor of course is 
it the slightest concern of this office as to whether the Act is econ- 
omically wise or not; that question is the sole concern of the Legislature 
and Governor. 


The question here involved is whether the Legislature has power 
under the State Constitution to do what is contemplated by the 
proposed bill. 


We think not. 
Senate File No. 175 reads as follows: 


“Section 1. Issuance of bonds or other obligations. The 
Seas and ____--.. of the State of Nebraska is hereby auth- 
orized and directed to issue, in installments not exceeding 
$8,000,000 for the first and second calendar years, being 1931 
and 1932 and $9,000,000 the third calendar year, not exceeding 
$25,000,000 bonds, notes, debentures or other obligations of the 
State of Nebraska, maturing in annual instalments of $2,500,- 
000 or more beginning in 1934 ,for the purpose of providing 
funds for the acquisition, construction and improvement of 
roads and bridges throughout the State, bearing interest at 
not more than 512% per annum, payable semi-annually, and 
to sell, execute and deliver the same at a price not lower than 
a price which is equivalent to a 512% interest yield basis as 
computed from standard tables of bond values. 
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“Section 2. Nature of bonds or other obligations. The 
faith and credit of the State shall not be pledged to the pay- 
ment of any of such bonds, notes, debentures or other obli- 
gations, or the interest thereon, and they shall be payable 
solely from the revenues of the State to be derived from taxes 
upon gasoline and other motor fuel and from motor vehicle 
license fees. No indebtedness of the State shall be deemed 
created by the issuance thereof, and no obligation or liability 
except to collect and apply such motor feul taxes and motor 
vehicle license fees to the principal and interest thereof. Such 
bonds, notes, debentures or other obligations shall be, and shall 
have and are hereby declared to have all the qualities and 
incidents of, negotiable instruments under the negotiable instru- 
ments law of the State without, however, consituting an in- 
debtedness, obligation or liability of the State or a pledge of the 
faith and credit of the State in violation of other provisions 
of this section. 


“Section 3. Means of Payment. In each year while any of 
such bonds, notes, debentures or other obligations shall be out- 
standing, it shall be the duty of the ______ to set aside into 
a special fund from the first collections of all taxes upon 
gasoline or other motor fuel and all motor vehicle license fees 
now authorized by law, sufficient sums to pay the interest 
thereon and to provide for the payment of the principal 
thereof as such interest and principal shall fall due.” 


I. Senate File No. 175 contravenes Section 1 of Article XIII of 
the Constitution of Nebraska which reads as follows: 


“The state may, to meet casual deficits, or failures in the 
revenues, contract debts never to exceed in the aggregate one 
hundred thousand dollars... 


The bill provides for the Issuance by the State of Nebraska, in the 
language of Section 1 of the bill, of “$25,000 000 bonds, notes, debentures 
or other obligations of the State of Nebraska.” This constitutes. in 
our opinion the contracting of “debts” exceeding “in the aggregate 
one hundred thousand dollars.” Every purchaser of these bonds would 
be a lender of money to the state and the state the borrower. The 
contract of indebtedness would be between the state and the bond 
buyer; there would be no other parties to the transaction. With the 
issuance of each bond a debt would be contracted by the state. 


A common sense, “natural and obvious meaning” of the word 
“debt” or “indebtedness” as used in the section under consideration, 
is thus limited in its owning of money. (31 C. J. 411) 
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The state pays its debts only from its revenues. To say that the 
state does not become indebted when its particular revenue as dis- 
tinguished from its revenues as a whole are pledged or in any way 
impounded to pay a money obligation, is to cur minds, to ignore this 
fundamental principle. Once the gasoline taxes, so called, reach a 
state treasury, they are just as much a part of the general revenue and 
assets of this state as are the taxes ccllected from levies on tangible 
property. The fact that the gasoline tax collections are at once set 
apart into a distinct fund in no way changes the fundamental character 
of the fund as a general asset of the state which, if the Legislature 
should see fit, could be devoted to the payment of any kind of general 
state ndebtedness. It is not a trust fund. Neither is it a “special fund,” 
as that term is used by the courts. 


The purpose of the constitutional provision was to provide a system 
of finance under which the expenses of the state government should be 
paid out of money in the treasury or from taxes levied during the 
biennium in which the expenses were incurred. 


It is true that where the bonds are not to be paid out of general 
taxes collected by the state but out of some trust fund or out of money 
raised by the state in some other manner than by its taxing power, 
that the bonds do not constitute a debt within the meaning of the 
constitutional provision. The Eupreme Court of Washington in State 
vs. Clausen 235 P. 364, held that a law authorizing a bond issue for 
the erection of state capitol buildings the principal and interest to 
be payable only from revenues derived from the lease and sale of 
lands granted to the state for such purposes by the federal govern- 
ment, did not create a debt in violation of a constitutional provision 
similar to the one in Nebraska. In Kasch vs. Miller, 135 N. E. 814, the 
Supreme Court of Ohio held that an act authorizing the initiation and 
construction of a proposed improvement for the conservation of flood 
waters be paid for by the issue and sale of bonds in the name of the 
state, the principal and interest to be paid entirely out of the revenues 
derived from the improvement or from the sale of the corpus in case 
of default, a state debt was not created within the purview of the state 
constitution, 


But that is not the situation in this case. Our Supreme Court has 
held the gasoline tax, as it is popularly called} to be an excise tax 
levied under the authority of Section 1 of Article VIII of the Consti- 
tution which provides that “taxes other than property taxes, may 
be authorized by law.’The gasoline tax is purely a revenue measure 
applicable to all persons who import gasoline into the state. The 
proceeds of the gasoline tax become a part of the general revenue of 
the state and are expendable only as such. The fact that after they 
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are received by the state treasurer he places them to the credit of 
a fund known as the “Gasoline Highway Fund” does not change their 
fundamental nature as a general asset of the state. 


In Lesser v. Warren Borough, 85 A. 839, 43 L. R. A. N. S. 839, the 
Supreme Court of Pennsylvania held that Borough bonds issued to 
purchase water-works and secured solely by the water-works without 
any further liability on the part of the Borough constituted nevertheless 
a “debt” within the meaing of the constitution limiting municipal 
indebtedness, the term “debt” being given its ordinary general meaning, 
to wit, “a contractual obligation to pay in the future for considerations 
received in the present.” 


In Renfroe v. Atlanta, 78 S. E. 449, the Supreme Court of Georgia 
held that where a contractor enters into a contract with a municipal 
corporation for the construction and equipment of a light and water 
plant under the written agreement whereby some of the contract price 
is to be paid in installments through a series of years after the contract 
was completed, the effect of the contract was to create a “debt” within 
the meaning of the constitution limiting the power of municipalities to 
contract debts. 


In State of Montana ex rel Diederchs, v. State Highway Commission 
of Montana, et al,. Code No. 6832 decided by the Supreme Court of 
Montana on February 21, 1931, a similar question was passed upon. 
The constitution of that state provides: 


‘ok sk 3% but no debt or liabiliay shall be created which 
shall singly, or in the aggregate with any existing debt or 
liability, exceed the sum of one hundred thousand dollars 
($100,000) except in case of war, to repel invasion or suppress 
insurrection, unless the law authorizing the same shall have 
been submitted to the people at a general election * * *” 
(Mont. Const. Art. XIII, Section 2.) 


The Legislature of Montana, (Laws 1931, Ch. 1) had just authorized 
the sale of state highway debentures in the sum of $6,000,000 at the 
rate of $1,500.000 for each year from 1931 to 1934, inclusive, maturing 
serially in the years 1934 to 1940, inclusive. Principle and interest, it was 
provided, were to be paid out of excess taxes on motor fuels which taxes 
should not be reduced so long as the debentures were outstanding and 
unpaid. Chapter VI of the laws of Montana, 1931, fixed this excess 
tax on motor fuels at five cents per gallon. 


The court held the statute unconstitutional, as a violation of the 
constitutional provision above quoted. Although the court classifies 
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the proposed debentures as a “liability,” as that term is used in the 
constitution, as distingushed from “debt,” as therein used, the reasoning 
of the court is most pertinent to the subject at hand. 


The following are excerpts from the court’s opinion: 


“The fact that a special fund is created by the imposition 
of the license or excise tax on motor fuels with which to pay 
the debentures is of no importance. 


“Under this contention the legislature, or the debt-con- 
tracting authority, could divide the public revenue into 
numerous subdivisions. calling one the ‘road fund,’ another 
the ‘school fund,’ another the ‘agriculture fund,’ another 
the ‘public health fund.’ and others almost without limit 
Debts could then be contracted in unlimited amounts and 
payable in the far distant future, and still be immune from 
attack as violating consti{utional provisions limiting indebted- 
ness provided each debt was made payable out of some one of 
the specially designated funds into which all the revenue collec- 
ted by taxation from the people had been divided. A mere state- 
ment of the proposition carries with it, it seems to us its own 
refutation. (Crick v. Rash, 190 Ky... . 229 S. W. 63.) 


“The fund raised from the Motor fuels’ excise tax results 
from one of the constitutional methods of raising public 
revenues. (State v. Sunburst Oil Ref. Co., 73 Mont. 68, 235 Pac. 
428.) They are state funds and the state has the right to devote 
the proceeds of this tax to any public purpose it sees fit.” 


“The general rule is stated as follows in 25 R. C. L. 398: 


“The phrase ‘shall never contract any indebtedness, as 
used in state constitutions, limiting the amount of indebted- 
ness which a state may lawfully contract, includes any obli- 
gation which the state undertakes or is obligated to pay or 
discharge out of future appropriations; that is, appropriations 
not made by the legislature creating the debt or obligation, 
and to be paid from moneys to be derived from levies other 
than those made by the then existing legislature, which must 
necessarily be raised by levying a tax upon the property of 
the entire state, as distinguished from a mere city, county or 
district levy.” 


The case of Crick v. Rash (Ky.), 229 S. W. 68, shows how the 
courts of that state may hold that debt payable out of a special fund 
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not be a “debt” within the constitutional inhibition, pointing out the 
constitutional provision that allows creation of indebtedness “if pro- 
vision is made in the act creatng it for its payment.” There is no 
such provision in Nebraska. Even under the Kentucky rule which 
would not define as a “debt” within the constitutional inhibition, an 
obligation payable enly cut of a special fund, such fund must have 
the characterstic of a trust fund. The court in Crick v. Rash, supra, has 
this to say with reference to this essential characteristic of the “special 
fund:” 


“The ‘special fund’ out of which a debt shall be paid in 
order to relieve it from the operation of the limiting provisions 
of the constitution is a fund which does not belong to the 
state, county, or other municipality creating the debt, but 
which belonged to others and to which the holder of the debt 
must look for its payment.” 


The court, in referring to the authorities reviewed in citations 
from L. R. A., said: 


“There {is not found in any of them a single case where 
the authority contracting the debt may specialize a fund out 
of which it may be paid at some time in the distant future 
when it becomes due, and thus validate the debt although 
exceeding the constitutional limitations, upon the ground that 
it is payable out of a ‘special fund’.” (Crick v. Rash, supra.) 


Bloxton v. State Hightway Commission, 8 S. W. (Ky. Ct. of App.) 
892 (June 27, 1928), 225 Ky. 324, is a case on pledging “special funds.” 
This was a declarative judgment on the State Highway Toll Bridge 
Act of 1928. Held: (a) Net delegation of legislative power (toll fixing) 
to commission, but a delegation of administrative power which was 
valid under the constitution; (b) not violation of debt limit clause of 
constitution in, “view that act did not authorize a debt to be contracted 
by commonwealth or create any indebtedness against it, since only 
the bridge acquired under the act are affected by it.” (Note: Law pro- 
vided if tolls should in any case be insufficient, then the bonds were 
a lien on the bridge or bridges.) 


The court, in speaking of the tolls to be charged, said: 


“Tolls are not taxes within the meaning of Section 181 of 
the Constitution. For tolls are collected from every one who 
uses the bridge, whether a resident of this state or a non- 
resident, while taxes may only be levied upon residents of this 
state, or property having its situs in this state. Tolls are, strictly 
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speaking, compensation paid for the use of the bridge and are 
similar to the tells paid to a ferryman where a ferry is used. 
See Klein v. Louisville (y.) 6 S. W. (2d) 1104, decided May 
22, 1928.” 


Further, with reference to the “indebtedness” created: 


“The bondholders must look to the tolls and the bridge 
property for the payment of the bonds. No property which the 
state now owns is put in lien for the bonds. Only the bridges 
acquired under the act are affected by it.” 


Other Kentucky cases holding that indebtedness payable only out 
of “special funds.” as that term is defined in the Crick case, supra. is 
not a general indebtedness within the meaning of the constitutional 
limitation are: 

State Highway Commission v. Veiling, 230 Ky. 381, 19 S. 

W. (2d) 967. 


Klein v. City of Louisville, 6 S. W. (2d), 1104. 


City of Bowling Green v. Kirby, 220 Ky. 839, 295, S. W. 
1004. 


Estes v. State Highway Commission, 29, S. W. (2d) 583. 
In Bates V. State Bridge Commission, (W. Va. May 13, 1930), 153 
S. E. 305, involving the constitutionality of Ch. 8, Acts 1929 (of W. Va.), 
similar in its provisions to the bridge law of Kentucky, the court 
said: 


“The great weight of decisions is that bonds of a state or 
political subdivision payable solely out of revenue derived from 
a utility of a public nature acquired by the money derived 
from bonds do not create debts within the constitutional inhibi- 
tion against the contraction of public debt, but partake of the 
nature of purchase money mortgages.” (Citing Ind., Wis., N. C., 
Wash., Ky., and Ala. cases, herein referred to.) 


The court however makes the identical distinction which Kentucky 
makes in this regard between bonds payable out of general revenue 
and bonds payable from tolls. 


The court, in this connection and referring to the provisions of Sec. 
4, Art. 10, of the West Virginia Constitution limiting state indebted- 
ness, said: 
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“The payment of the bonds is to be made exclusively from 
the revenue derived from the bridges. No other revenues are 
applicable. Taxation for their redcmption in any form can not 
be imposed. 


“The debts against which the (constitutional) prohibition 
lies are those for wlich suit may be maintained or the states’ 
revenues and resources pledged or sequestered.” 


Fox v. Bicknell, 193 Ind. 537, 141 N. E. 222 (cited in Bates case, 
supra), applies the rule announced in the Bates case to bonds issued by 
the city of Bicknell, Ind. in the purchase of a water-works plant, 
the bonds being payable only out of plent revenues. In this case the 
court carefully distinguishes this methcd of payment from payment out 
of general revenues. The court said in this connection: 


“There will not be one cent of money derived from taxa- 
tion going into this fund that would not go into the coffers of 
the Bicknall Water Company if it continued to operate the 
plant.” 


In Hesse v. City of Watertown, 232 N. W. (So. Dak.) 53, decided 
September 22, 930, a question similar to that under consideration was 
presented. The city council had attempted to issue bonds for enlarge- 
ment of its existing electric light plant, payable out of revenue of 
entire plant. The statute authorized the city to “borrow money on the 
credit of the corporation .... and to issue negotiable bonds therefor 
when authorized at an election”. 


The court distinguishes the case from cases pledging revenues 
from specific property to pay for the acquisition of such property from 
those cases where the revenue pledged is part of the general revenue 
owned by the state or city . 


The court cites City of Joliet v. Alexander, 194 Ill. 457, 62 N. E. 
861, as a case which though often cited has never had its reasoning 
“successfully impeached.” The court quotes extensively in Joliet v. 
Alexander, in part as follows: 

“ Tn addition to mortgaging the existing system, the 
ordinance proposes to take the income now derived from it, 
amounting to about $10,000 a year, and devote it to the payment 
of the certificates. This is existing property and income of the 
city derived annually from the present system of waterworks, 
independent of the extension, and in no manner resulting from 
or depending upon it. The city is to lose property in the 
form of established income for the purpose of paying the cer- 
taticates. (Above paragraph italicized in book). 
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“ ‘What is said relative to mortgaging property owned by the 
city, or pledging its existing income, is not intended to apply 
to a mortgage purely in the nature of a purchase-money mort- 
gage ,payable wholly out of the income of property purchased, 
or by resort to such property. This is not a case where there 
is no obligation of the city except the performance of a duty 
in the creation and management of a fund, and where the 
water-works, upon paying for themselves, will become the 
property of the city. The reasoning in Winston vy. City of Spo- 
kane, 12 Wash. 524, 41 P. 828, can not be applied to a case like 
this, and could only apply to property or a fund which the city 
never had, where the property is to be paid for by its own 
earnings without imposing any further liability on the city. 


“ Tt does not make any difference that the certificates are 
payable out of the special fund, if the city is the owner of the 
fund. All its obligations are payable out of some particular 
fund.” (Hesse v. City of Watertown, 232 N. W. 59). 


In analyzing the cases cited we have sought to recognize a distinc- 
tion which practically all the ccurts have made between “special funds” 
and general revenue funds. Special funds, as that term is generally 
employed by the courts in this type of cases, partake largely of the 
characteristics of purchase money mortgages. That is to say, the courts 
have not classified as “debts” those obligations payable out of tolls or 
funds derived directly from specific property which is acquired subject 
to the specific charge or licen against such tolls or funds. It is recognized 
that such tolls never properly become general assets of the state 
at all but in their very creation are given the character of a trust 
or some such similar attribute. But where the obligation is payable 
out of the state’s revenues, as are taxes imposed on the importation 
of gasoline, then a debt is clearly created within the meaning of the 
Constitution. 


II. Senate File No. 175 contravenes Sections 22 and 25 of Article 
Ill of the Constitution of Nebraska reading as follows: 


“Each Legislature shall make appropriations for the ex- 
penses of the government until the expiration of the first 
fiscal quarter after the adjournment of the next regular session, 
and all appropriations shall end with such fiscal quarter . . . 
(Sec. 22, Art. III) 

“. ... No money shall be drawn from the treasury except 
in Hufeuante of a specific appropriation made by law. . 
(Sec. 25, Art. III.) 
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The proceeds of the gasoline tax are a part of the general revenue 
of the state and expendable only as such. Fiennial appropriation must 
be made by the Legislature from this fund, under our Constitution, 
in like manner as other appropriations are made. Such appropriation 
is the function of each Legislature, in turn. 


“Apprpriations can only extend to the end of the next 
fiscal quarter succeeding the adjournment of the next regular 
session of the legislature. Therefore an act by its express terms 
enduring for a longer period cannot be construed as carrying 
an appropriation without making it void as in conflict with the 
constitution.”—State V. Moore, 50 Neb. 88, 69 N. W. 373. 


In State V. Brian, 84 Neb. 30. it was said: 


“The object of the constitutional provision requiring bi- 
ennial appropriations for the support of the government is to 
render all departments of the state government dependent 
upon the will of the people as expresssed by its representa- 
tives and to require the return of the source of power every two 
years for the necessary means of existence. The conservation 
of our liberties by the fathers in the past depended largely 
upon the control of the purse by the representatives of the 
people.” 


There is no such thing as an implied appropriation in this state. 
State v. Wallichs, 15 Neb. 609; Fischer v. Marsh, 113 Neb. 153. 


We must carefully distinguish this rule from that applicable to 
the situation which arises when the state acquires funds as a trust fund 
which, under the provisions of the trust itself, are expendable in a 
specified manner. For examrle, in the case of grants of public lands 
to the state for the use and support of the university and agricultural 
college. the Supreme Court has held that the grant tself together with 
our statutes and constitutional provisions making the funds therefrom 
"forever inviolate’ (See Sec. 9, Art VII, Const. of Neb\) constitute “a 
complete appropriation to the beneficiary” and biennial appropriations 
of such funds by the Legislature are not necessary.—State y. Brian, 84 
Neb. 30. 


There is, however, no such thing in Nebraska as a continuing 
appropriation. In State v. Moore, 50 Neb. 88, pertaining to the then 
existing law for a state bonus or bounty for the manufacture of sugar 
in this state, it was held: 


“Appropriations can only extend to the end of the next 
fiscal quarter succeeding the adjournment of the next regular 
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session of the legislature. Therefore an act by its express terms 
enduring for a longer period cannot be construed as carrying 
an appropriation wihout making it void as in conflict with the 
constitution.” 


Notwithstanding the constitutional rule both under the federal and 
state constitutions that obligation of contracts cannot be impaired, 
the power lies in the state to defeat the enforcement of the conractual 
obligations by failure or refusal to make appropriations to meet the 
same.—State v. Moore, supra. 


The Kentucky legislature meets biennially, appropriating money 
for state expenses on an annual basis. Question arose as to the validity 
ef Highway Commission’s contracts for-road construction. In Billetter 
& Wiley v. State Highway Commission, 203 Ky. 15, 261 S. W. 855, 
the court held: 


(Syl. 2) “State Highway Commission cannot let contracts 
aggregating in ultimate cost more than revenues of current 
fiscal year though they do not require an expenditure in 
any one fiscal year in excess of available funds for that year, 
under Act approved March 16, 1920 (Laws 1920 Ch. 17) Secs. 
3, 9. 


(Syl. 7) “Legislature may not authorize state highway com- 
mission to let contracts aggregating in ultimate cost more than 
revenues of two years, of its term, though such contracts will 
not require expenditure in any one year in excess of available 
funds for that year, since it cannot tie its successor’s hands by 
making future levies.” 


In Premier Const. Co. v. Kimmel, 230 Ky. 439, 20 S. W. (2d) 77, 
(June 7, 1929), the rule announced in Billetter & Wiley v. State Highway 
Com., supra., was followed and applied as to city indebtedness. The 
court held: 


“Without vote of the people, city could not by making con- 
tract for construction of street incur liability, which when 
added to other liabilities then incurred, exceeded its revenues 
for any one fiscal year.” 


State vy. Executive Council of State, 207 Ia. 923, 223 N. W. 
737, decided March 5, 1929, is relevant. The Legislature of Iowa had 
passed a “Road Bond Act” (Acts. Ex. Sess. 42d. Gen. Assembly Ch. 2) 
and adopted by the Electorate providing for issuance of $100,000,000 
road bonds of the state, payable by levy of direct tax but providing 
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for so budgeting of the primary road fund that such fund would be 
first applied to payment of the bonds and credited to the general levy 
otherwise provided for in the act. The Constitution of lowa provides, 
among other requirements, (Sec. 5, Art 7) that no debt in excess of 
$250,000, can be contracted unless: (a) specifically authorized by law: 
(b) such law to impose and provide for ccllection of a direct annual 
tax, sufficient to pay interest and principal, within 20 years from time 
of contracting the debt; and (c) vote of Electorate. 


It was provided in the Iowa statute under consideration (Secs. 13 
and 15) that the laws of the state relating to motor vehicle license 
fees and gasoline license fees accredited to primary road fund should 
not be amended until the bonds were paid. The courts opinion on 
this point is clear and powerful: 


“The purport of the foregoing is to pledge irrevocably the 
fund arising from gasoline taxes and motor vehicle licenses to 
the payment of the bonds. The pleintiff challenges the validity 
of these sections. The act as a whole is one for the creation of 
an indebtedness in excess of $250,000. The power of the Legisla- 
ture to create it is circumscribed by the limitations of the 
Constitution. Within the limitations of the Constitution, and 
pursuant to its procedure, the 42d General Assembly had power 
to create the debt and to render its enactment thereof irre- 
vocable by any future general Assembly. It had the constitu- 
tional power to imnose a ‘direct tax’ for the payment of the 
debt it had created. No future General Assembly could repeal 
the levy of such tax while the debt remained. But this is so 
because the Constitution makes it so. In the absence of any 
constitutional provision to such affect, no General Assembly has 
power to render its enactment irrevocable and unrepealable by 
a future General Assembly. No General Assembly can guarantee 
the span of life of its legislation beyond the period of its bi- 
ennium. The power and responsibility of legislation is always 
upon the existing General Assembly. One General Assembly may 
not lay its mandate upon a future one. Only the Constitution can 
do that. It speaks as an oracle and stands as a monitor over 
every General Assembly. The funds resulting from license fees 
and gasoline taxes are within the legislative power, and are 
necessarily subject to the contro) of the existing General As- 
sembly. Its enactment in relation thereto will continue in force 
until repealed. The power of a subsequent General Assembly 
either to acquiesce or to repeal is always existent. It must be 
held, therefore, that sections 13 and 15, above quoted, were and 
are wholly ineffective and void.” 
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State v. Moorer, 152 S. C. 455, 150 S. E. 269, is contra in principle 
to the rule announced in the Iowa case supra, the decision being made 
by a strongly divided court. The point is passed over very briefly by 
the court but strongly asserted by the dissenting justices. However, 
the rule as laid down by the court is, on its face, inapplicable in 
Nebraska by reason of our constitutional inhibition against continuing 
appropriations. The court said: 


“In the absence of constitutional prohibition, the Legislature 
may make continuing appropriations; that is those the pay- 
ment of which is to be continued beyond the term of a session 
of the Legislature by which they are made.” 


The legislature in our opinion is limited in making appropriations 
by revenues which will accrue during the biennium. It cannot for any 
purpose mortgage the future tax revenues of the state. 


If this session of the Legislature has authority to allocate, appro- 
priate, or otherwise tie-up all or part of the revenue which the 
state may receive during the next ten years from its tax on gasoline, 
then it may also of course mortgage the revenue which the state 
will receive from the general property tax, intangible property tax, 
or an income tax during the same period. If the Legislature in 1931 
can by law provide how the state shall spend the money which it may 
raise by taxation in the ten years to come, then it may do the same 
as to what the state shall do with its revenue during ithe next 25, 50, 
100, or 500 years. 


The whole proposal is contrary to the spirit and intent of the 
constitution that no one session of the Legislature shall tie the hands 
of any future session. 


The doctrine of “pay as we go” is firmly rooted in the govern- 
mental policy of this state. There is and can be no outstanding bonded 
indebtedness of any consequence. In the Constitutional Convention of 
1919-1920, an effort was made to raise the debt limit from $100,000 to 
$500,000, but it failed. That convention thus recognized and reaffirmed 
this established fiscal policy. We do not believe that the courts will 
look with favor upon any proposal which seeks indirectly to evade 
the plain provisions of the constitution. ~ 


If it is desirable for the state to bond itself, and to pledge its 
taxes on gasoline, to the amount of $25,000,000 for road purposes, tne 
amendment to the state constitution authorizing such a program. by 
Legislature can submit to the voters in 1932 for approval or rejection an 
following that course all question as to the validity of the proposed 
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bonds are removed and the wish of the people with reference thereto is 
secured. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
L. R. NEWKIRK, Assistant Attorney General, 
GEO. W. AYRES, Assistant Attorney General. 


COUNTY OFFICERS—SALARIES OF THOSE NOT MENTIONED IN 
CONSTITUTION MAY BE CHANGED DURING 
TERM OF OFFICE 


February 24, 1931. 


Honorable C. J. Mitchell, 
House of Representatives, 
Lincoln, Nebraska. 


Dear Mr. Mitchell: 


While the subject is not entirely free from doubt because of 
certain constitutional provisions, this office nevertheless is of the opinion 
that salaries of county officers not mentioned in the constitution may 
be either increased or decreased during their term of office. Therefore, 
if your bill becomes a law, the county officers of Lancaster County 
would draw the salaries therein designated as soon as the bill becomes 
a law. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 


GOVERNOR—DUTY TO APPOINT CODE SECRETARIES—DUTY TO 
SUBMIT NAMES OF APPOINTEES TO SENATE FOR 
CONFIRMATION— VALIDITY OF APPOINT- 

MENTS NOT SO SUBMITTED 


February 5, 1931. 
To The Senate of the State of Nebraska: 
I acknowledge receipt of your inquiry reading as follows: 


“We are prompted to address this communication to you 
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as a result of the announcement of the Governor of the State 
of Nebraska that he does not intend to appoint secretaries at 
the heads of the several Code Departments established by law, 
and that he does not intend to procure the ratification and 
consent of the Senate to the appointments he makes of indi- 
viduals who are to have charge of the said several Code De- 
partments. 


“Under the Executive Article of the Constitution of the 
State of Nebraska we find the following: 


“ ‘The Supreme Executive Power shall be vested in the 
Governor ,who shall take care that the laws be faithfullly 
executed * * 


“Section 10 of the executive Article of the Constitution 
provides:—“The Governor shall nominate, and by and with the 
advice and consent of the Senate, (expressed by a majority of 
all Senators elected voting by “Yeas” and “Nays”) appoint all 
officers whose offices are established by this Constitution, or 
which may be created by law, and whose appointment or 
election is not otherwise by law or herein provided for * * * 


“In Chapter 81 of the Compiled Statutes of Nebraska for 
the year 1929 we find, first: 


“ Section 101, The Civil administration of the laws of the 
State is hereby vested in the Governor. For the purpose of 
aiding the Governor in the execution and administration of 
the laws, the executive and administrative work shall be divided 
into the following departments, to-wit: Department of Agricul- 
ture, Department of Labor, D,epartment of Trade and Com- 
merce, Department of Public Welfare, Department of Public 
Works. The Secretary of the Department of Labor shall be ex- 
officio secretary of the Department of Public Welfare.” 


“Second, Section 102 reads: 
“ “The Governor shall appoint executive heads for the 
various Departments. Such officers shall be designated as 
follows: Secretary of Agriculture for the Department of Agri- 
culture, Secretary of Labor for the Department of Labor and 
Public Welfare, Secretary of Trade and Commerce for the 
Department of Trade and Commerce, and Secretary of Public 
Works for the Department of Public Works.’ 
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Third, Section 110 reads: 


“ Each Secretary of each Department created by this 
Article ,shall be appointed by the Governor, by and with the 
advice and consent of the Senate * * ** Any person so nomin- 
ated, whose appointment is confirmed by the Senate, shall hold 
his office during the remainder of the term and until his suc- 
cessor shall be appointed and qualified.’ 


“Fourth, Section 119 provides, interalia: 


“ ‘Bach Secretary of a Department shall annually, on or 
before the Ist day of December * * * report in writing to the 
Governor concerning the condition, management and financial 
transactions of his Department.’ 


“Other sections make it mandatory upon the Secretary 
to make regular financial reports to the Governor in order 
that the budget law may not be a “mere scrap of paper.” 


“Again: ‘The Governor shall confer with the secretaries of 
the several Departments and the secretaries shall make recom- 
mendation to the Governor from time to time relative to ap- 
pointments, services, salaries and duties of the appointees for 
their respective departments.’ 


“Salary of each secretary is fixed by the Governor. Sec. 
81-103. 


“We desire to know 


lst. Whether the foregoing provisions of the Constitution 
and Statutes make it mandatory that the governor of the State 
of Nebraska appoint secretaries of the several Code Depart- 
ments. 


2nd. Whether or not the heads of these departments must 
be approved by a majority vote of the Senate. 


8rd. Whether or not any other appointees that the Governor 
might nominate other than his secretaries and other than those 
confirmed by the Senate, would have the lawful right to assume 
the duties in the Statute defined to be the duties of the secre- 
taries of said Departments. 


“Respectfully submitted by the Nebraska State Senate this 
12th day of January, 1931. 


(Signed) 
By GEORGE C. SNOW, Secretary.” 
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In answer thereto permit me to say in my opinion: 


First, the Secretary of Agriculture, the Secretary of Labor, the 
Secretary of Trade and Commerce, and the Secretary of Public Works 
are by law (Sections 81-102, 81-103, Compiled Statutes for 1929) the 
“departmental” and “executive” heads, for the Governor, of the De- 
partments of Agriculture, Labor and Public Welfare, Trade and Com- 
merce, and Public Works respectively, created to aid the Governor in 
the execution and administration of the laws. (Section 81-101, Compiled 
Statutes for 1929.) 


Said Sections 81-101 and 81-102 read as follows: 


“The civil administration of the laws of the state is hereby 
vested in the Governor. For the purpose of aiding the Governo.r 
in the execution and administration of the laws, the executive 
and administrative work shall be divided into the following 
departments, to-wit: Department of Agriculture, Department of 
Labor, Department of Trade and Commerce, Department of 
Public Welfare and Department of Public Works. The secretary 
of the Department of Labor shall be ex-officio Secretary of the 
Department of Public Welfare.” 


“The Governor shall appoint executive heads for the various 
departments. Such officers shall be designated as follows: The 
Secretary of Agriculture, for the Department of Agriculture. 
The Secretary of Labor, for the Departments of Labor and 
Public Welfare. The Secretary of Trade and Commerce, for the 
Department cf Trade and Commerce. The Secretary of Public 
Works for the Department of Public Works.” 


Second, these Civil Administrative Code Departments are not, 
within the meaning of the Constitution, “Executive Departments” of 
the state government, comparable in status to the Board of Control, 
State Normal Board, State Railway Commission, and the various state 
executive offices but are merely subdivisions and departments of the 
office of Governor, 


Section 81-7001, Compiled Statutes of Nebraska for 1929, relating 
to these departments, reads as follows: 


“Wherever by this act, any executive authority is vested 
in, or any duty imposed upon a department, the word ‘depart- 
ment’ or the words ‘department of finance,’ ‘department of 
agriculture, ‘department of labor,’ ‘department of trade and 
commerce,’ ‘department of public welfare’ or ‘department of 
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public works’ shall be construed to mean the governor of the 
state.” 


In the recent case of Eidenmiller v. State, 233 N. W. 447, the 
Supreme Court of Nebraska said: 


“The Legislature declared the civil administration of the 
laws of the state to be vested in the Governor and, ‘for the 
purpose of aiding the Governor in the execution and adminis- 
tration of the laws’ divided the ‘executive and administrative 
work’ into six ‘departments of the state government,’ ” 


At the time the Administrative Code Law was adopted (1919) 
the Legislature did not possess the power to create new executive 
offices or departments. 


The state constitution as it existed at that time designated by 
name ‘the various state executive officers and then specifically provided 
that “no other executive state office shall be . . . created.” (Sec. 26, 
Art. V.)The Code law would therefore be unconstitutional if the various 
departments set up were to be considered as independent executive 
departments and the secretaries executive state officials. The Code law 
can only be sustained as constitutional upon the assumption that the 
secretaries are not executive officers but simply clerks and assistants 
of the Governor. 


The right of the Legislature at that to provide by law for the 
appointment of assistants and deputies to discharge new and additional 
duties placed upon state executive officers is unquestioned. The law 
against the establishment of new executive state offices had frequently 
been gotten around by creating commissions made up of state officers 
and then authorizing the appointment of deputies to do the work. 
Sometimes only the Governor was named Commissioner. While those 
who carried on the work were in fact perhaps executive heads, 
they were in legal theory only servants and mouthpieces of some 
executive state officer or officers. 


In Merrill v. State, 65 Neb. 509, the rule was reiterated and applied 
to the then recently created “Food Commission,” of which the Governor 
was named Commissioner. He was given authority to appoint a deputy 
commissioner with fixed salary and duties. The following excerpts from 
the court’s opinion are pertinent: 


“It is competent for that body (the legislature) to enact all 
needful and necessary laws for the government and welfare of 
the people not prohibited by that instrument, and to provide 


the 
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especially for the administration and enforcement of such laws 
by one or more officers of the executive department, and also 
to provide for such deputies or assistants as seem to be nec- 
essary for the discharge of such additional duties, if such 
necessity there be. 


ok 


“The legislature may, we apprehend, prescribe what are 
the duties of a deputy officers as well as the principal.” 
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As stated in Iams v. Mellor, 93 Neb. 438, 140 N. W. 784 ,following 


decision above mentioned: 


“It became the practice in this state to create executive 
boards, the members of which were composed of existing state 
officials; and, in order to relieve these officers from the onerous 
additional duties imposed upon them, the several acts provided 
for the employment of deputies or secretaries to aid in or 
carry on the administrative details necessitated in the work 
of the board. These acts have been uniformly upheld.” 


From the foregoing, it is apparent that the creation of the several 
Code departments and the allocating of them to the Governor as an 
executive officer of this state was a subject altogether proper for 
legislative determination. We have no serious doubt as to the validty 
of the Code law from a constitutional standpoint. 


In 1920 the state constitution was amended to permit the creation 
of “such other executive departments as may be established by law,” 
and to provide that: 


“The heads of all executive departments established by law, 
other than those to be elected as provided herein, shall be 
appointed by the Governor, with the consent of a majority of 
all the members elected to the Senate and House of Represen- 
tatives meeting in joint session, but officers so appointed may 
be removed by the Governor. Subject to the provisions of this 
constitution, the heads of the various executive or civil de- 
partments shall have power to appoint and remove all sub- 
ordinate employees in their respective departments.” (Sec. 1, 
Art. IV, Constitution of Nebraska.) 


The Constitution was further amended to read as follows: 


“No executive state office other than herein provided shall 
be created except by a two-thirds majority of all members 
elected to the Senate and House of Representatives respec- 
tively.” (Sec. 27, Art. IV.) 
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There was no attempt on the part of the Constitutional Convention 
in 1920 by any provision or amendment to make the then existing 
Code departments executive departments, or their heads executive 
state officers. The provisions for the creati-n of new executive depart- 
ments must be taken as authority for the future only. The Code 
law, as it existed at the time of these constitutional changes of 1920, 
remained unaffected thereby. Furthermore, so far as we have been 
able to ascertain, the legislature has not attempted to change the 
status of the Code departments and the heads thereof so as to make 
them executive state departments or executive state officers, respec- 
tively, under the authority of the constitutional amendments of 1920. 
It is true that independent acts have been passed since 1920 which 
define certain powers and duties of particular secretaries of depart- 
ments. But we would not hesitate to construe such powers and duties 
as additional or incidental to those already provided for in the Code 
law and as a supplement to the Code rather than a fundamental change 
in its status or make-up as an agency or governmental arm of the 
Governor. 


Third, the executive head of each of the Code departments (desig- 
nated in the statutes as “secretary’) must be appointed with the advice 
and consent of the State Senate. Section 81-110, Compiled Statutes of 
Nebraska for 1929, reads as follows: 


“Each secretary of each department created by this act 
shall be appointed by the governor, by and with the advice 
and consent of the senate. In any case of vacancy in such 
offices during the recess of the senate, the governor shall 
make a temporary appointment until the next meeting of 
the senate, when he shall nominate some person to fill such 
office; and any person so nominated who is confirmed by the 
senate, shall hold his office during the remainder of the term 
and until his successor shall be appointed and qualified. If the 
senate is not in session at the time this act takes effect the 
governor shall make a temporary appointment as in case of 
a vacancy.” 


Even though these secretaries are only administrative assistants of 
the Governor, the Legislature unquestionably had the right to make 
the Senate a party to their appointment. The appointing power is 
not inherent in the Governor; it does not exist ex officio—State v. 
Boucher (N. D.), 56 N. W. 142, 21 L. R. A. 539; United States v. Hartwell, 
73 U. S—6 Wall. 385, 18 L. ed. 830; State v. Bowden (S. C.), 75 S. E. 
66, Richardson v. Young (Tenn.), 125 S. W. 664, and 12 C. J. $36. 


The chief executive has no prerogative powers as in monarchial 
governments but only such as are vested in him by fundamental 
law. 
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It is a matter of history that the constitutions of the original 
thirteen states, first adopted, placed most of the appointing power 
in the Legislature because they feared abuse of that power by the 
executive which they believed they had suffered under the govern~ 
ment of England. The statute providing for confirmation by the Senate 
is designed to secure for heads of the various Code departments 
persons who possess confidence and approval not only of the Governor 
but also of the Senate. 


Fourth, any purported appointment of the head of any of the 
Code departments is illegal and ineffective if not submitted to and 
confirmed by the Senate. 


On this point 46 Corpus Juris, pp. 953, 954, states: 


“Where the appointment is made as a result of a nomination 
by one authority and confirmation by another, the appointment 
is not complete until the action of all bodies concerned has 
been had ... Where there is a failure to confirm on the part 
of the confirming body, it is the duty of the nominating power 
to make a new appointment.” 


22 Ruling Case Law 433 reads as follows: 


“Wherever under a constitutional or statutory provision 
the appointment is required to be made with the approval of 
some officer or body, such appointment must be approved 
before the person is legally entitled to the office. If on the 
expiration of the term of a public officer, an appointment of 
a successor is made by the Governor but it is not confirmed 
by the state senate as required by a law of this type such 
successor does not obtain the right to enter on the duties of 
the office but the former incumbent may hold over until a 
successor is properly appointed and confirmed.” 


Of course, where the former incumbent has resigned and abandoned 
the office he does not hold over even if new appointee is not confirmed. 
In such case there is a vacancy in the office. 


Fifth, the statutory requirement that each Secretary of a Code 
department shall be appointed “by and with the advice and consent 
of the Senate” cannot be evaded by gving the person appointed some 
other title than “Secretary” if such person is in fact made the head 
of the department and under the direction of the Governor performs 
the duties and assumes the statutory powers of the Secretary. 
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An animal that brays is a donkey notwithstanding that its master 
may call it a cow. The law regards the substance, not the forms. of 
things. The question is nct what such an appointee calls himself but 
what authority is he attempting to exercise. 


If a person is clothed by the Chief Executive with all the authority 
of the Secretary of a Code department and assumes to exercise all 
of that official’s prerogatives and powers, he is in fact the head of 
that department and subject to all the laws governing the appointment 
of the heads of the Code departments. Any other interpretation of 
the law would make possible utter nullificaticn of the statute requiring 
confirmation by the Senate. 


The case of Fox v. McDonald (Ala.), 21 L. R. A. 529, illustrates 
in part this point. The Legislature had created a board of Commission- 
ers of Police for Birmingham with power to certify to the mayor of 
that city the appointment of a chief of police. The law provided that 
the board should appoint a chairman and “clerk.” Instead a chairman 
and “secretary” were appointed. The mayor refused to honor the ap- 
pointment of a chief cf prlice on the ground that the certificate 
was not executed hy the “clerk” of the commission but by some one 
calling himself “secretary.” Said the Court in disposing of this 
objection: 


“Tt was competent and necessary for the commissioners to 
organize for systematic work by electing a presiding and 
clerical officer. They did so by electing a chairman and sec- 
retary. The act says they must appoint a ‘clerk.’ This they did 
by appointing a person charged with the duties of a clerk. 
That they designated him by the synonymous title of ‘secretary’ 
is wholly immaterial. The duties of the officer were the same, 
whether you call him clerk or secretary.” 


Confirmation of the appointment of the actual heads of the various 
Code departments is required by law regardless of what may be the 
label pinned on them by the appointing power. 


Sixth, the Governor, however, apparertly cannot be required to 
appoint a Secretary of any particular department if in his judgment 
no departmental or executive head of that department is needed. 


Section 81-108, Compiled Statutes for 1929, provides that the Gover- 
nor may “discontinue the service of any secretary ... when, in his 
judgment, the same is not longer required.” This power arbitaraily 
to end the services of an officer under certain conditions would seem 
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to include the authority under the same conditions not have the 
services commence. To say that the Governor must appoint some person 
as secretary whose services he will discontinue as soon as the appoint- 
ment is confirmed is to require a useless and meaningless thing. 


But it must be noted that under the provisions of said Section 
81-108 the Governor may discontinue the services of a secretary only 
upon the ground that in his judgment the services of a departmental 
ov executive head for that particular department are “not longer re- 
quired.” He may not refuse to appoint a secretary of a department 
under the implied authority of this section if he proposes to appoint 
a person under some other name or title to perform the identical duties 
of such secretary. For then it could not be said that the services of 
a secretary were “not longer required.” 


This section appears to be applicable, either where there are no 
services for the head of a department to perform, or where the 
Governor believes he can and wishes to perform the duties of the 
secretary himself. The various departments were created and appoint- 
ments of secretaries authorized for the purpose of aiding the Governor 
in administering the laws of the state. The secretary of any such 
department acts for and in the name of the Governor. This section 
seems to give the chief executive authority at any time to take 
over personally the work of any one of his employees, including 
secretaries of the Code departments, whenever in his judgment the 
services of such employees are no longer required. Neither the Legis- 
lature nor the courts could pass on the soundness of the judgement 
used in discontinuing the services of any particular appointee. 


Whether or not any appointments made by the present Governor 
come within the scope of this opinion is a question of fact which I do 
not decide. I have given here only my interpretation of the law gov- 
erning your questions without determining whether or not they are 
moot or relate to an actual situation. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General. 
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TRIAL BY JURY—CONSTITUTIONAL POWER OF LEGISLATURE 
TO ENACT LAW PERMITTING VERDICT BY LESS 
NUMBER THAN ALL OF JURORS IN 
CRIMINAL CASES 


January 16, 1931. 


Honorable John S. Bishop, 
House of Representatives, 
Lincoln, Nebraska. 


Dear Mr. Bishop: 


You inquire if the Legislature has authority to provide that in 
criminal cases a verdict may be rendered by a less number than all 
of the jurors. 


We doubt if the Legislature has any such authority. Section 6 of 
Article I of the State Constitution reads as follows: 


“The right of trial by jury shall remain inviolate, but the 
Legislature may authorize trial by a jury of a less number than 
twelve in courts inferior to the district court, and may by 
general law authorize a verdict in civil cases in any court by 
not less than five-sixth of the jury.” 


35 C. J. Page 234, reads as follows: 


“Tt is an essential attribute of a valid jury that the members 
constituting the jury shall be unanimous in the verdict ren- 
dered, and any juror may dissent from a verdict to which he 
has previously agreed at any time before it is recorded, whether 
the verdict is written or oral or whether the jury is polled or 
not. It follows that any legislation authorizing a verdict by 
less than the whole nulber of jurors in any case where a jury 
trial is a matter of right is unconstitutional, unless such legis- 
lation is expressly authorized by constitutional provision.” 


The reason why such an act of the Legislature would be unconsti- 
tutional is because the courts have repeatedly held that the worlds 
“trial by jury” were used by the framers of the Constitution of Nebraska 
in its common-law sense and at common-law a verdict by less than the 
full number of jurors could not be received. 


16 R. C. L. 221, reads as follows: 


“The essentials of a jury at common law are that it should 
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be composed of twelve men, that they should be impartial, and 
that their verdict should be unanimous.” 


In connection with this question it should also be said that the 
constitutional right to a trial by jury of twelve men and a unanimous 
verdict applies only to cases in which that prerogative existed at 
common law or was secured by statute at the time the State Constitu- 
tion was adopted. It does not apply to crimes which did not exist at 
common law or which had not been defined by statute at the time of 
the adoption of the constitution. So, for example, the legislature has 
the authority to provide that persons found guilty of transporting 
intoxicating liquor may be tried without a jury, or if by a jury, that 
the verdict need not be unanimous because transporting intoxicating 
liquor was not a crime at common law and was not a crime under the 
statutes of our state at the time that our State Constitution was adopted. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


CORPORATIONS—BANKING—RIGHT OF DOMESTIC TO OWN 
STOCK OF STATE BANK—RIGHT OF FOREIGN 
TO OWN SUCH STOCK 


June 26, 1931. 


Honorable Charles W. Bryan, 
Governor of the State of Nebraska, 
Lincoln, Nebraska. 


Dear Sir: 
We are in receipt of your letter of June 19th in which you ask: 


“One: May a Nebraska corporation legally own and hold 
stock in a going Nebraska State Bank corporation? 


“Two: May a foreign or out of state corporation legally 
hold or own stock in a going Nebraska State Bank corporation?” 


In the absence of a specific statute authorizing corporations organ- 
ized under the law of Nebraska to own, hold and vote stock in state 
bank corporations chartered by the State of Nebraska, we are of the 
opinion that neither domestic corporations nor foreign corporations 
may hold and vote stock in Nebraska banks. 
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For detailed discussion of this question we refer you to our opinion 
to E. H. Luikart, parges 192, 196, Report of Attorney General of 
Nebraska for Biennium of 1929-1930. 


Section 24-201, C. S. for 1929, declares that “any number of persons 
may be associated and incorporated for the transaction of any lawful 
business.” We are inclined to believe that the word “person” as used 
in said section does not include corporations. Words and Phrases, First 
Series, Volume 6, page 5329, reads as follows: 


“The word ‘person,’ as used in acts relating to the formation 
of corporations, has heen held not to include the word ‘corpor- 
ation.” See Factors’ & Traders’ Ins. Co. v. New Harbor Pro- 
tection Co., 37 La. Ann. 233, 238; Denny Hotel Co. v. Schram, 32 
Pac. 1002, 1008, 6 Wash. 134, 36 Am. Rep. 130.” 


In Nebraska Shirt Company vs. Horton, 3 Neb. (unof.) 888, 93 N. 
W. 225, the Supreme Court of Nebraska held that “unless authorized by 
statute a corporation has no power to subscribe to the capitol stock 
of another corporation.” In Pank of Commerce vs. Hart, 37 Neb. 197, 55 
N. W. 631, the Supreme Court of Nebraska held that a “banking cor- 
poration organized under the laws of this state, has no power to become 
a stockholder in an insurance company.” 


The State Constitution seems to contemplate that stockholders in 
banking corporations should be natural persons. Section 7 of Article 12, 
reads in part as follows: 


“Every stockholder in a banking corporation or institution 
shall be individually responsible and liable to its creditors over 
and above the amount of stock by him held to an amount equal 
to his respective stock or shares so held, for all its liabilities 
accruing while he remains such stockholder ..... . ng 


It is obvious that if a private corporation may own and vote stock 
in a state banking corporation, then the double liability provision 
of the Constitution could easily be avoided by the formation of a 
dummy corporation. Stockholders in any existing bank could organize 
a corporation and transfer their shares of stock to it. Such a corpor- 
ation might only have ten dollars in paid-up capital stock even though 
it owned and voted a hundred thousand dollars of bank stock. Bank- 
ing is a quasi-public business. Upon the stockholders the law has 
imposed peculiar and heavy responsibilities. We do not believe that 
it was the intention of the Legislature to authorize private corporations 
to become stockholders in state banks. 
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The other question as to whether a foreign corporation may own 
and vote stock in a Nebraska State Bank is not so hard to answer. 
Section 1 of Article 12 of the State Constitution reads in part as 
follows: 


“Foreign corporations transacting or seeking to transact 
business in this state shall be subject, under general law, to 
regulation, supervision and general control, and shall not be 
given greater rights or privileges than are given domestic cor- 
porations of a similar character.” 


If under the laws of our state a domestic corporation may not 
own and vote stock in a state bank, then it would be an act of special 
privilege and a greater right to allow foreign corporations to exercise 
that right. 


While there may be some doubt as to what the courts may say 
when and if this question is presented for adjudication, we have ao 
doubt but that the Department of Trade and Commerce may by rule 
and regulation forbid owning and voting of stock in Nebraska state 
banks by other than natural persons. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


SCHOOL DISTRICT—VALIDITY OF WARRANT ISSUED FOR 
CURRENT EXPENSES WHEN NO FUNDS IN TREASURY 
—VALIDITY OF SUCH WARRANT TO ERECT OR 
REPAIR SCHOOL BUILDING 


December 22, 1931. 


Hon. Charles W. Bryan, 
Governor of Nebraska, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by 
you from Honorable George W. Woods, Bank Commissioner, in which 
he makes a statement of facts and asks questions thereon as follows: 


“1. School District No. 1 has insufficient cash funds in 
its treasury to pay wages, salaries and other items of current 
operating expenses. The board makes an estimate of such ex- 
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penses for one month or more and then issues a warrant for 
the estimated amount directly to a l-cal bank wkich buys the 
warrant, sets up a credit in the name of the treasurer of the 
District, who then draws checks on this amount in payment 
of bills for which otherwise regular registered warrants would 
have been issued. IS A WARRANT THUS ISSUED AND NEGO- 
TIATED TO A BANK ENFORCEABLE AGAINST THE DIS- 
TRICT IN THE EVENT ITS LEGALITY BE CHALLENGED 
BY A TAX PAYER IN THE COURTS? 


2. School District No. 2 negotiates a warrant directly to 
a bank for credit in order to make repairs on school building 
or to erect a new building without submitting a bond issue to 
the voters of the district for their approval. ASSUMING THAT 
THERE BE NO FRAUD AND THAT THE SCHOOL BOARD 
ACTS IN GOOD FAITH, CAN A WARRANT THUS ISSUED 
BE ENFORCED AGAINST THE DISTRICT OVER THE LEGAL 
PROTEST OF A TAX PAYER?” 


I find no provision of statute which in express terms either author- 
izes or condemns the issue of school district warrants in the manner 
above set out. 


79-2523 as amended by Chapter 143 Session Laws of 1931 does 
provide among other things that 


“School districts, containing cities of 1,000 or more inhab- 
itants, may borrow money to the amount of 70% of the unex- 
pended balance of the current existing levy, and may execute 
and deliver in evidence thereof their promissory notes which 
they are hereby authorized and empowered to make and nego- 
tiate, bearing a rate of interest not exceeding 6% per annum, 
and maturing not more than one year from the date thereof. 
Such notes, before they are negotiated, shall be presented to the 
treasurer of the school district and registered by him, and 
shall be payable out of the funds collected upon the levy in 
the order of their registry after the payment of prior registered 
warrants, but prior to the payment of any warrant subsequently 
registered: Provided, that, if both warrants and notes are 
registered, the total of such registered notes and warrants shall 
not exceed 100% of the unexpended balance of the current 
existing levy.” 


Aside from the provision of statute’above quoted I find no provision 
of statute which even by implication authorizes a school board to 
borrow money on behalf of a school district unless it is authorized 
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so to do by a vote of the electors of the district. The issue of the 
school warrants in question, is, I take it, in effect a borrowing of 
money for and on behalf of the district and I assume that in neither 
case was the issue authorized by a vote of the electors. 


If this assumption is correct, T am of the opinion that the issue 
of the warrant in each instance is irregular. I am of the opinion, 
however, that the payment of the warrant in the first case mentioned 
by Mr. Woods will not be enjoined after it has been negotiated and 
peyment therefor has been received from the bank. 


The money received is used in paying current school expenses 
and the Supreme Court held in the case of State v. Gardner, 79, Neb. 
101, that 


“There is no restriction in the school law upon the power 
of school district officers to issue warrants in payment of 
teachers’ wages and current exnenses payable out of the general 
fund, and warrants issued for a liakility of this nature incurred 
during the previous years may be paid out of funds derived 
from taxes levied and ccllected during the current years.” 


The Supreme Court also held in the case of Lincoln Land Company 
v. Village of Grant, 57 Neb. 70, that 


“Where a municipal corpcration receives and retains sub- 
stantial benefits under a contract which it was authorized to 
make, but which was void because irregularly executed, it is 
liable in an action brought to recover the reasonable value of 
the benefits received.” 


Similar rulings were made in the ease of Cathers v. Moores, 78 
Neb. 17, Rogers v. City of Omaha, 76 Neb. 187 and Neb. Bitulithic 
Co. v. City of Omaha, 84 Neb. 375. 


The correct answer to the second question is not so clear but even 
in that case if the warrant is issued in good faith and the bank 
pays a fair consideration for the same I doubt whether the school dis- 
trict can receive and retain the consideration and successfully defend 
against paying the warrant or rendering its equivalent. It is to be borne 
in mind, however, that a school warrant is not a negotiable instrument 
and anyone who accepts such and instrument takes it subject to any 
valid defense the school district may have. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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BANKS--RECEIVERS OF FAILED STATE BANKS--AUTHORITY 


OF GOVERNOR OVER 


July 10, 1931. 


Hon. Clarence G. Bliss, 
Receiver of Various Failed State Banks, 
Lincoln, Nebraska. 


Dear Sir: 


Your letter of July 7th at hand in which you say: 


“You are probably aware through press reports of the 
controversy which has arisen relative to my position as receiver 
of approximately 200 state banks. I have been informed by Hon. 
Charles W. Bryan, governor, that I am not to have access to 
the records of these receiverships and that I am not to exercise 
further control or authority over the assets of these banks. 


“T wish to call your attention to the fact that I have been 
appointed by the various district courts in this state as receiver 
of approximately 200 banks and I have qualified as such by 
taking the oath of office and giving bonds in each case which 
aggregate the approximate sum of two million dollars, and 
that I have heretofore had complete charge and legal possession 
of all of the assets and records of all of said bank receiverships 
subject to the order of the courts appointing me. 


“During the last six months the governor has, without my 
consent, discharged many experienced and trusted employees, 
replacing them with his political friends. He has undertaken 
to replace local attorneys who were handling pending litigation 
with attorneys from the other end of the state. His appointees 
have been forced upon us even though we had no work for 
them to do, and I have been reliably informed that shortly after 
the first of July he expected to put a further large number 
of his political friends on the payroll of my receiverships and 
that many of these people were already in the city. 


“In view of the position taken by the governor, I wish to 
ask your opinion on the following subjects: 


“1. As receiver of these banks, am I entitled to 
the full control and supervision of the books and 
records of these banks, and does the governor have 
authority to dispossess me of these records? 
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“2 The governor has advised me that I am a 
nominal receiver and that he has the authority to select 
all attorneys and assistants doing work for my receiver- 
ships, together with such other help as he sees fit. I 
wish to inquire, if I permit and consent to appointees 
of the governor to carry on the work of these receiver- 
ships and if loss should result to the depositors by 
reason of said appcintees’ careless and negligent per- 
formance of said work, would I be liable under the 
bonds which I have given?” 


In answer thereto permit us to say in our opinion, 


That as receiver of any bank you are entitled to such control and 
supervision of the books and records of the bank as is necessary for 
you to perform your duties as receiver. The order of the court appoint- 
ing you receiver specifically directed you to take charge and be 
responsible for all the records, books and assets of the failed bank. 
You have no authority to turn over to any other persons such records 
or assets without an order of the court appointing you. 


You cannot go wrong if you will always remember that you are 
a servant and employee of the court in which the receivership pro- 
ceedings are pending. In the recent case of State, ex rel Sorensen v. 
Thurston State Bank, decided June 19, 1931, the Supreme Court of 
Nebraska in an opinion by Chief Justice Goss referred to George I. 
Parker, Receiver of this failed state bank as: 


“an arm of the court.” 


In Re Estate of Graff, 86 Neb. 535, 125 N. W. 1091, the Supreme 
Court of Nebraska said, speaking of the appotntment of a successor to 
the first receiver appointed: 


“Tf the original order appointing receiver was valid, the 
property and assets of the Chamberlin Banking House were 
under the control of the district court.” 


The case of Carlon v. City Savings Bank, 91 Neb. 790, 187 N. W. 
852, was a suit for personal injuries against defendant bank in 
receivership, the receiver being charged with repairs and collection of 
rents. The court said: 


“The district court therefore not only directed the receiver 
to collect the rents but directed him how to apply them. In 
collecting and in distributing them, he acted under the orders 
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of the court. As agent he was not under the direction of the 
defendant (the bank). He learned his duties from the court, 
and not from defendant as his principal. In referring to the 
status of a receiver, the Supreme Court of the United States 
in Booth v. Clark, 17 How. (U. S.) 322, 331, said: ‘He is an officer 
of the court; his appointment is provisional. He is appointed in 
behalf of all parties, and not of the complainant or of the 
the defendant only. He is appointed for the benefit of all 
parties who may establish rights in the cause. The money in 
his hands is in custodia legis for whoever can make out a title 
to it” Atlantic Trust Co. v. Chapman 208 U. S. 361, 371. The law 
is the same in this state. Vila v. Grand Island E. L. & C. S. Co., 
68 Neb. 233, 239.” 


The state of Iowa has a statute similar to that of Nebraska. Jt 
provides that the superintendent of banking shall be the sole and 
only receiver for failed state banks. In the case of Andrew v. Bevington 
Savings Bank, 221 N. W. 668, The Supreme Court of Iowa held this 
statute to be prospective and not retroactive in operation and that, 
“receiver appointed for insolvent bank under laws in force at time 
of his appointment, held not ousted ipso facto” by the statute making 
the state superintendent of banking receiver. 


South Dakota also had a similar law. In the recent case of In 
Re State Bank of Manchester, 206 N. W. 231, the Supreme Court of 
South Dakota said: 


“The Superintendent of Banks must administer affairs of 
insolvent bank through court and subject to his orders.” 


The rule in Nebraska was laid down many years ago in the case of 
State v. Bank of Hemingford, 58, Neb. 818, 80 N. W. 50, in the 
following language of the Supreme Court: 


“The receiver is at all times an officer of the court, subject 
to its orders and directions, and agent, the scope of whose 
authority is limited by law.” 


You also inquire if you are liable on your bond if the employces 
selected for you by the chief executive should waste and dissipate the 
assets for any of the banks in your charge as receiver. 


Without question you would be liable. The court, not the Governor, 
appointed you receiver. You are under bond, he is not. He cannot be 
held responsible for any of your acts as receiver. All the acts of your 
employees in connection with the handling of the assets are your 
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acts. It will not be a legal excuse that someone else appointed the 
person acting for you. The court holds you responsible. If you wish 
to let somecne else select your employees for you that is your business 
but dces not relieve you from liability for their acts. 


34 Cyc 295, 296 reads as follows: 


“But if a receiver goes outside of the plain letter of his 
authority as contained in the order appointing him, * * * or 
the assets are wasted, misappropriated, or their full value not 
realized by reason of his misconduct or bad faith, he must bear 
the consequences and will be charged with the loss.” 


It unquestionably was the intention of the legislature that manage- 
ment of the various bank receiverships should be coordinated through 
end in the Secretary of the Department of Trade and Commerce. If 
the secretary of that department makes proper application to the 
court for ycur discharge as receiver and his appointment, I do not 
believe that you can in good grace contest the matter. However, you 
are entitled to notice of the hearing and to be represented by counsel, 
and if the application is granted, to be checked out in an orderly way. 


But until your are released by the court of your duties as receiver 
you represent the court and are responsible to the court in all that is 
done in connection with the assets of the bank. Until relieved by the 
court you are entitled to a full control of the receiverships placed 
in your charge by the courts. 


Very truly yours, 
Cc. A. SORENSEN, Attorney General. 


BOARD OF CONTROL—CUSTODY OF CHILD—NECESSITY OF 
NOTICE TO AND PRESENCE OF PARENTS 
WHEN CHILD ADOPTED 


July 22, 1931. 


Honorable H. S. Thorpe, 
Chairman Board of Control, 
Lincoln, Nebraska. 


Dear Sir: 
You say: 


“We would like an opinion from your office as to whether 
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or not a County Judge may insist upon the presence or notifi- 
cation of the parents of a minor child when such child has 
been taken away from said parents by a court, and awarded 
to the Board of Control, who having found suitable fester- 
parents for the child, applies to a County Court for adoption 
paper for the foster parents.” 


The correct answer to your question is not entirely free from 
doubt. 


43-107 provides among other things that: 


“in the event that the parents or either of them reside 
within the state, and personal service can be had upon them, 
such service shall in all such cases, be had upon such parent 
or parents.” 


This section of statute was passed in 1897. 


This was fourteen years before the act was passed which made the 
Board of Control the legal guardian of all children in the custody of 
the State School for Dependent Children and gave its agent acting 
under instructions of the board power to consent to the adoption of 
such children as have been committed to it by any court acting under 
the provisions of the juvenile court law. 


It may be the courts will hold that this later enactment supersedes 
and does away with the prior enactment that the parents should be 
notified of pending proceedings for adoption in so far as the adoption 
of children who have been taken away from their parents and awarded 
to the custody of the Board of Control, is concerned, but it is not 
entirely clear that it will do so in all instances. 


The Supreme Court of Wisconsin held (three judges dissenting) 
in the case of Lacher v. Venus, 188, N W 613, that 


“The judicial proceedings for adoption under St. 1921, c. 
173, are entirely distinct, separate, and independent from those 
for the commitment of dependent children to the care of the 
state under chapter 48.” 


“Unless there is an abandonment of the child by its natural 
parents, and such abandonment be found by the court, the 
written consent of, or actual notice to, the parents is essential 
to the jurisdiction of the county court to make a lawful order 
of adoption for such child, and thereby deprive the parents of 
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their natural right to the child; such notice or consent being 
expressly required by St. 1921 Par. 4022 et seq., and being 
essential even in the absence of statutory requirements.” 


“Notice to, and participation by, the natural parents in 
proceeding for the commitment of the child to the state school 
as a dependent cannot be substituted for the written consent 
or actual notice to the parents required for valid adoption 
proceedings, since there is no element of consent by the 
parents in their appearance in the commitment proceedings 
to the institution at some other time and place in some other 
court of adoption proceedings in which the status of the family 
relationship may be permanently and entirely changed.” 


“The written consent of the state board of control or of 
any guardian cannot be declared to be a legal and sufficient 
substitute for the written consent of the living natural parents, 
where required in adoption proceedings.” 


“The right of the natural parents to the custody and com- 
panionship of their children is a right of substance, though 
based on sentiment.” 


“The fact that it may interfere with the adoption of chil- 
dren committed to the state home to require notice of pro- 
ceednigs for such adoption to be given to the natural parents of 
the child, and thereby injuriously affect the welfare of the 
child by preventing its transfer to a good home, does not justify 
the disregard of constitutional guaranties by permitting the 
parents to be deprived of their rights to such children without 
notice.” 


In that case the child whose adoption was being considered was 
committed to the Board of Control along with other children of her 
family for the reason that she was without care, her parents being 
unable to care for her. There was no finding that they had wilfully 
abandoned her. 


In cases where the parents have been notified of the pendency 
of commitment proceedings and there is a specific finding of the court 
that they have abandoned their child made in the commitment proceed- 
ings, I am of the opinion that further notice in adoption proceedings 
is unnecessary. 


Unless there is such a finding made in the commitment proceedings, 
I am of the opinion it will be prudent to have notice of proposed 
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adoption proceedings served upon the parents if they are residents 
of the state and their place of residence is known. You will observe 
the statute does not say that the parents notified must necessarily 
give their consent to the adoption. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


GASOLINE TAX—PRECEDENCE OF MORTGAGE OVER 
November 10, 1931. 


Honorable T. W. Bass, 
State Treasurer, 
Lincoln, Nebraska. 


Dear Mr. Bass: 


You inquire if a mortgage on an oil station takes precedence over 
gasoline tax due you. 


In our opinion it does. The law does not make the gasoline tax 
a lien on the real or personal property of the person or corporation 
operating the gasoline station. Section 66-407, C. S. for 1929, provides 
that a civil suit may be brought for the recovery of the tax. Section 
66-410, makes it a crime to fail to pay the tax and provides punishment 
of any person found guilty of failure to pay the tax. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


CORPORATION—NON-PAYMENT OF OCCUPATION TAXES 
AS DISSOLUTION OF 


August 10, 1931. 


Hon. Frank Marsh, 
Secretary of State, 
Lincoln, Nebraska. 


Dear Sir: 


This is in answer to your letter of August 4, 1931, in which you 
state and inquire: 
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“A domestic corporation which has made no reports or 
paid no taxes for a long period of years and marked dissolved 
for non-payment of taxes on our records as provided by Section 
24-1722 C. S. 1929, but no legal action ever taken by the 
Attorney General to dissolve the corporation. 


“This corporation desires to make reports and pay back 
taxes up to date and reinstate. In your opinion does the marking 
of the records in this office that the corporation is dissolved for 
non-payment of taxes without any other legal action, constitute 
a valid dissolution, or does it merely suspend the corporation 
and giving it the privilege of reinstating by paying up back 
taxes, after it is marked dissolved.” 


Sections 24-1717 and 24-1722 are concurrent and cumulative pro- 
visions of the same law for enforcing the payment of occupation taxes 
by corporations. Section 24-1717 provides for judicial dissolution or 
annulment of corporations, at the suit of the attorney general and on 
request of the secretary of state, for wilful and intentional default in 
such corporation’s occupation tax obligations. Section 24-1722 provides 
for the automatic dissolution of corporations by the secretary of state 
upon failure to pay delinquent occupation taxes after ninety days’ 
notice so to do. 


Reading the two sections of the same law together as it seems that 
we must, we are of the opinion that the legislature intended an absolute 
forfeiture of corporate status only upon judicial determination of willful 
and intentional default in payment of occupation taxes. Accordingly, 
the automatic dissolution by the secretary of state operates, in our 
judgement, as a decree nisi. It is a dissolution unless the corporation 
so dissolved cames in, pays up its back taxes and penalties and 
reinstates. Such action is, of course, quite conclusive evidence that 
the corporation’s delinquency is not willful and intentional. A dissolution 
by judicial action or court decree is, of course, final and thereafter 
there is no such corporation which can be re-instated. 


This construction, of course, proceeds upon the principle that the 
law abhors forfeitures, and statutes should be construed to prevent 
forfeitures, if possible. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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CORPORATION—ATTEMPTED DISSOLUTION—EFFECT OF 
February 27, 1931. 


Hon, Frank Marsh, 
Lincoln, Nebraska. 


Dear Sir: 

You make a statement of facts in regard to an alleged dissolution 
and reinstatment of the __-------- Company of Nebraska and you 
inquire: 


“1. Did the action of the Secretary of State in noting the 
dissolution of the company effect a dissolution of the company 
notwithstanding the affidavit filed did not state the statutory 
grounds as provided for by Chapter 24, Section 1722, Compiled 
Statutes of 1929? 


“2. If, in your opinion, such action did effect a dissolution 
of the company, could the business of the company be carried 
on by two directors thereof who were the managing officers of 
such corporation, without the joint action of the whole board 
of directors? In other words, does the provision of Section 
24-107, Com. St. of 1929, authorize the managing officers to 
carry on the business as trustees for the stockholders and 
creditors without the joint co-operation of all of the board of 
directors? 


“3. What effect, if any, did the action of the Secretary 
of State have in reinstating the corporation after having there- 
tofore made the notation of dissolution? 


“4, Are the grounds set forth in Section 24-1722, Compiled 
Statutes of 1929, jurisdictional in order to authorize an admin- 
istrative officer, to-wit, Secretary of State, to dissolve a corpor- 
ation, which section in part reads: 


‘If any member, stockholder, director or officer of 
a domestic corporation, or attorney for such cor- 
poration, shall make a written statement under oath 
that such corporation is not in existence, that it has 
done no business or held no meetings for a period of 
two years, and that the attendance of the members can- 
not be secured for any meeting, and that said corpor- 
ation tax has not been paid for a period of two years, 
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the Secretary of State shall file such statement as a 
dissolution,’ 


“5. In view of Section 24-211, Compiled Statutes of 1929, 
can the officers of a corporation by filing an affidavit with the 
Secretary of State, cause the dissolution of such corporation 
without the knowledge or consent of the stockholders, and 
especially where such corporation has been holding meetings 
and transacting its business in the nature of dealing with its 
creditors, and where the grounds set forth in Section 24-1722 
of such Compiled Statutes have not been complied with?” 


I will endeavor to answer the above questions in the order in 
which they are asked. 


1. The affidavits made by W. E. S. and F. S. do not say that 
no corporation tax has been paid for a period of two years, or 
that the attendance of the members can not be secured for any 
meeting or that the corporation is not in existence. I am of the 
opinion therefore that the showing made was insufficient without move 
to be considered as an absolute dissolution even though the secretary 
of state noted on the records of his office that the corporation was 
dissolved. 


2. The law provides that upon the dissolution of a corporation 
“the directors or managers of the affairs of such corporations, acting 
last before the time of its dissolution, by whatever name they may 
be known in law, and the survivors of them, shall ‘be the trustees 
of the creditors and stockholders of the corporation dissolved, and 
shall have full power to settle the affairs of the same.” I presume 
that if the corporation had been dissolved two of its directors who 
were its managing officers (if they were the only managers) prior 
to its dissolution, might carry on the business of liquidating and 
settling up the affairs of the company. 


3. I do not take it that the action of the secretary of state in 
attempting to reinstate the company as a corporation and in accepting 
the occupation tax for the year that the company was in default had 
any effect other than possibly to waive the right to dissolve the com- 
pany for a failure to pay its occupation tax when same was due. 

4. I regard the grounds for the dissolution of a corporation which 
are set forth in 24-1722 to be so far jurisdictional as to require a 
substantial compliance therewith before the secretary of state is auth- 
orized to declare a corporation dissolved. 


5. I am of the opinion that where a corporation has been holding 
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meetings and dealing with its creditors, and where the grounds set 
forth in 24-1722 have not been complied with that the officers of 
the corporation can not by filing an affidavit with the secretary of 
state cause its dissoluticn without the knowledge or consent of its 
stockholders. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


LEGISLATURE—SPECIAL SESSION—RIGHT TO MAKE 
APPROPRIATION FOR AKSARBEN SOCIETY 


June 15, 1931. 


Honorable Allen C. Burke, Chairman, 
House Finance Committee, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether or not an appropriation may be made at 
this special session of the Legislature for the benefit of the AASARPEN 
society of Omaha. 


In our opinion not, 


Section 8 of Article IV of the State Consitution reads as follows: 


“The Governor may, on extraordinary occasions, convene 
the Legislature by proclamation, stating therein the purpose 
for which they are convened, and the Legislature shall enter 
upon no business except that for which they were convened.” 


In calling this special session of the Legislature the Governor 
stated the purpose to be: 


“Passing the appropriation bills necessary to provide 
financial means to enable the state government to function 
during the biennium of 1931-1933.” 


The query then is, Is an appropriation for the payment of premiums 
at the AKSARBEN live stock show “necessary ..... to enable the 
state government to function ..... ed 
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It seems to us that there can be only one answer. The AKSARREN 
society is not a state department, agency or institution. Any appro- 
priation for that organization is a gift which the Legislature is under 
no obligation to make and which bears no relationship to the function- 
ing of our state government under the laws and Constitution of the 
State. The wording of the call by the Chief Executive has tied the 
hands of the Legislature as to the proposed appropriation. 


Respectfully submitted, 
C. A, SORENSEN, Attorney General. 


LEGISLATURE—APPROPRIATIONS—EFFECT OF THREE-FIFTIIS 
VOTE ON VETO POWER OF GOVERNOR 


June 15, 1931. 


Hon. Tremore Cone, 

Member of the House of Representatives, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


You ask for a construction of the provisions of Section 7 Article IV 
of the Constitution, that, 


“No appropriations shall be made in excess of the recom- 
mendation contained in such budget unless by three-fifths 
vote of each house of the legislature and such excess so 
approved by a three-fifths vote shall not be subject to veto by 
the Governor.” 


As applied to amendments placed in an appropriation bill upon 
the recommendation of a conference committee, in answer to your 
question I will say that, in my opinion, the bill as finally amended 
should be passed by a three-fifths vote and if so passed, so far as 
the items that are properly classed as budget items are concerned, it 
is not subject to veto by the Governor. In the case of Elmen v. State 
Board of Equalization and Assessment reported in 231 N. W. at Page 
772 thereof, it is said: 


“Legislative appropriations in excess of recommendations 
contained in Governor’s budget message, made by three-fifths 
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vote of each house of Legislature, are not subject to Governor’s 
veto.” 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


LEGISLATURE—APPROPRIATIONS, EFFECT OF BUDGET 
POWERS AND DUTIFS OF GOVERNOR AND 
LEGISLATURE REGARDING 


June 11, 1931. 


To the State Senate: 
In answer to your inquiries of June 9, 1931, permit me to say: 


Section 7 of Article IV of the Constitution of Nebraska reads in 
part as follows: 


“At the commencement of each regular session (the 
Governor) shall present, by message, a complete itemized 
budget of the financial requirements of all departments, insti- 
tutions and agencies of the state for the ensuing biennium. 
%* 3k + No appropriations shall be made in excess of the 
recommendation contained in said budget unless by three-fifths 
vote of each House of the Legislature. and such excess so 
approved by a three-fifths vote shall not be subject to veto 
by the Governor.” 


The chief executive is therefore charged with the responsibility 
of preparing and submitting to the Legislature his best judgment 
of the financial needs of the various departments, agencies and insti- 
tutions of the state for the two years beginning July 1, 1931. The 
making of the budget is a matter in which the Legislature has no 
part in the first instance. The theory of the executive budget system 
is that the Governor as head of various executive departments is in 
a better position to know than any legislative committee the financial 
requirements of the expending agencies of the state. The Governor 
formulates a plan but the final approval, modification, or rejection 
of the plan is left to the Legislature. When the Governor presents 
his budget the Legislature may do one of four things as to each item: 
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Approve. 
Reduce. 
Strike out. 
Increase. 


oo Do 


Only a majority vote of both houses is necessary to approve, reduce, 
or strike out. To increase takes a three-fifths vote. In other words 
the Governor’s budget recommendation is equivalent to a block of 
one-tenth of the votes in each house, that is the difference between a 
majority and a three-fifths vote. 


Stated another way it mey be said that when the Governor subh- 
mits his recommendations as to appropriations he thereby vetoes in 
advance all increases in appropriations above the amounts recommended 
in his budget, and it takes a three-fifths vote of both houses to 
override that veto. The action of the Governor may be called an 
anticipatory veto of all increases above the amounts set out in his 
budget. Since es to any budget item the Governor has vetoed any 
increase in advance. he has no power to later veto any excess made 
by the Legislature if passed by a three-fifths vote of both houses.— 
Elmen v. State Board of Equalization and Assessment, (Neb.), 231 N. 
W. 772. It should also be said that the failure of the Governor to 
recommend to the Legislature the making of an appropriation requested 
by any department, institution, or agency of the state is a veto of 
the requested appropriation, and any such requested appropriation 
omitted fom the budget by the Governor can only be made by a 
thee-fifths vote of both houses. But, having passed both houses by 
such a vote, the appropriation is beyond the veto power of the 
Governor. 


It needs to be remembered also that the Governor’s power to 
veto in advance requested appropriations applies only to appropriations 
for the “departments, institutions and agencies of the state.” It does 
not take a three-fifths vote to pass appropriations that do not come 
within the scope of that language. If the Governor inserts in his so- 
called budget message an item which has no connection with the 
financial requirements of any department, institution or agency of the 
state, then the Legislature may increase that item by a bare majority 
vote of each house. The power of the Governor is strictly construed 
in this matter and the insertion of a non-budget item in the so-called 
budget of the Governor does not in fact make it a part of the legal 
budget. Such budget item, however, would of course be subject to 
the veto of the Governor after passage by the Legislature. 


In Elmen v. State Board of Equalization and Assessment, supra, 
the Supreme Court of Nebraska said on this subject: 
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“The amendmen: of section 7, art. 4 of the Constitution 
of Nebraska, which we have heretofore discussed and inter- 
preted, is limited by its express terms in its application to 
‘the financial requirements of ell departments, institutions and 
agencies of the state.’ It is manifest that there are certain 
appropriations that are not within but outside of the limitations 
thus expressed. As to the appropriations made pursuant to the 
budget and passed, but which have been amended by the 
legislature so as to exceed the recommendations contained in 
the budget messege and such excess approved by three-fifths 
vote, this ammendment provides that such appropriations ‘shall 
not be subject to veto by the governor, ” 


We come now to your specific questions. Your first question is: 


“Dees the Governor have a legal right to submit a sup- 
plementary budget after the fifteen days mentioned in said 
Section 81-302 and if so by what authority?” 


Section 81-302, Compiled Statutes of Nebraska for 1929, reads as 
follows: 


“Provided, however, that in case of a change of admin- 
istration, the outgoing governor shall deliver the budget to the 
legislature previous to the close of bis term, and the incoming 
governor shall have fifteen days in which to review the budget 
as prepared and delivered by his predecessor and may send 
to the legislature a supplementary budget message making sug- 
gestions of any changes which he deems wise, and the consti- 
tutional requirement for a three-fifths vote to increase the 
items and recommendations contained in the budget shall relate 
to the supplementary message of the governor.” 


We, however, are of the opinion that notwithstanding this statute 
the Governor has a legal right to submit a supplemental budget after 
the expiration of said fifteen days if done within a reasonable time 
and prior to a vote by either house on any bill containing appro- 
priations for any stale department, institution, or agency. 


This fifteen-day requirement is not in the Constitution; it is an act 
of the Legislature. The Legislature would be without power to unduly 
restrict the authority and duty of the Governor in the submission of 
his budget. We are of the opinion that the provision as to time is 
directory and not mandatory. The United States Supreme Court in 
French v. Edwards, 80, U. S. 511, 20, L. Ed. 702, held that the term 
“mandatory” does not “apply to statutory requirements intended for 
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the guide of officers in the conduct of business devolved on them end 
designed to secure order, system and dispatch in proceedings, and by 
a disregard of which the rights of the parties cannot be injuriously 
affected.” 


In Hudson v. Williams, 62, S.  E. 1011, the Supreme Court of 
Georgia said on this subject: 


“Where a statute specifies a time within which a public 
officer is to perform an official act regarding the rights of 
others it is merely directory, unless from the nature of the act 
or the phraseology of the statute the designation of the time 
is a limitation on the power of the officer.” 


In Hubbert v. Campbellsville Lumber Co., 24 Sup. Ct. 28, 191 U. 
S. 70, 48 L. Ed. 101, the Supreme Court of the United States, quoting 
from Cooley on Constitutional Limitations, said: 


“By ‘directory provisions’ is meant that they are to be con- 
sidered as giving directions which ought to be followed, but 
in so limiting the power in respect to the directions given that 
it cannot be effectually exercised without observing them.” 


Our Constitution provides that when a Referendum petition is 
filed within ninety days after the adjournment of the Legislature ask- 
ing that a law be referred to the people, that the Secretary of State 
“shall refer the same to the electors for approval or rejection at the 
first general election.” Obviously public policy demands that a bill 
should not be suspended indefinitely by the filing of a referendum 
petition. Nevertheless, the Supreme Court of Nebraska in Barkley v. 
Fool, 102 Neb. 799, 169 N. W. 730, held that the provision that the 
measure should be submitted at the next general election was not 
mandatory. 


The Supreme Court of Nebraska in State, ex rel Kobes vs. Grimm, 
115 Neb. 230, said: 


“Where a statute requires an official act to be done by a 
given day, for a public purpose, it must be construed as merely 
directory in regard to time of performance.” 


The national government and several of the states provide specific- 
ally in their budget laws that the budget-making authority may submit 
to the legislative body supplementary or additional expenditure recom- 
mendations after the budget has been transmitted and before final 
action has been taken on it.—Buck, Public Budgeting, Page 393. This 
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power of course is subject to great abuse. Put the authorities on the 
subiect advocate such right on the part of tke executive in order 
to meet conditions that could not be anticipated. A supplemental budget 
may be necessary on the eccourt of laws requiring the expenditnre 
of money enacted after the transmission of the original budget. The 
executive in transmitting the budget may have been grossly misin- 
formed as to the financial needs of the institution and wish to supple- 
ment his budget in order to prevent financial injury to a state insti- 
tution. Fire might burn dewn a state building and obviously make 
necessary a change in the appropriation for an institution. 


To not hold that the Governor could submit a supplemental budget 
after the expiration of the fifteen davs could lead to absurd situations. 
To illustrate: Assume that the. Board of Regents requested an appro- 
priation of $100,000.00 for an additional building on the Agricultural 
College campus but that the Governor in his original budget message to 
the Legislature disallowed the item. Suppose then that some tine 
later but before the action on the budget, one of the main buildings 
on the campus is destroyed by fire. If the Governor could not by 
message to the Legislature change this original budget so as to recon- 
mend an appropriation of 100,000.00 for a new building, then no ap- 
propriation for such a building could be made by the Legislature 
if forty-one votes in the H-use were opposed. In other words, even 
though the Governor and three-fifths of the members of the House 
minus one. and three fifths of the members of the Senate minus one 
favored such an appropriation they would be powerless to act. We 
do not believe that the Constitution intended to make possible such 
a situation. 


Furthermore, suppese that the Governor during his first month in 
office is sick and unable to perform the duties of his office. Would 
anyone say that he then had no authority to submit the budget later, 
if done before the Legislature acted on the requests of the various 
institutions and departments for appropriations? 


Your question No. 2 reads as follows: 


“If the Governor has a legal right to submit a supple- 
mentary budget after tke fifteen days mentioned in said Section 
81-302 would he have the right to disregard the time fixed in 
said section for submitting a supplementary budget and submit 
it at any time during the legislative session to suit his own 
convenience?” 


Our opinion is as stated above, that the Governor may submit 
a supplemental budget after the expiration of fifteen days, but that 
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it must be done prior to action by either house on the original budget. 
In this instance the Governor has submitted a supplemental budget 
prior to the introduction of any appropriation bill. It therefore is not 
necessary to express an opinion as to how much longer he might wait 
before taking ‘such action. We recognize that this power could be 
abused, but the remedy might be pclitical rather than legal. 


Your question No. 3 reads as follows: 


“Does the Governor have a legel right to submit a budget 


at the special session convened today and if so by what 
authority?” 


Our answer is contained in the answers to the foregoing questions. 
Your question No. 4 reads as follows: 


“What budget or budgets are legally before the legislature 
and should be considered by it in passing appropriation bills?” 


From an examination of the message of the Governor to this special 
session and the budget transmitted to the Legislature, we are of the 
opinion that although designated as a “supplementary budget” it is in 
fact a substitute budget transmitted to the Legislature in January, 
1931. This new budget submitted to this special session is therefore 
the only one that should be considered in passing appropriation bills. 
Whether or not an appropriation requires a three-fifths majority of 
each house will be governed by whether or not it is in excess of the 
recommendations in this last budget submitted. 


Your question No. 5 reads as follows: 


“If any items in the original supplementary budget sub- 
mitted within the fifteen day period provided in said Section 
81-302 are omitted’ from any supplementary budgets later 
submitted can such items be restored in the appropriation 
bills by a majority vote of each house of the legislature and not 
be subject to veto by the Governor?” 


We have answered this question above in referring to the standing 
of items omitted from the budget. The omission of a budget item is a 
veto in advance by the Governor of any apprepriation for such an 
item and if an appropriation is made at all for such an item it must be 
made by a three-fifths vote of both houses, assuming of course thai 
the requested appropriation is for a state department, institution, or 
agency. If it is not, then it may he passed by a bare majority vote 
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of both houses even though the item was in the original budget of 
the Governor. Being a non-budget item it hed no place in the Governor's 
budget. But of course such an item not coming wit! in the constitutional 
limitation as to budget items will be subject to veto by the Governor 
regardless of the vote by which it passed both houses. 


Your question No. 6 reads as follows: 


“If new items are added to the appropriation bill by a 
three-fifths vote of each house of the legislature, are such 
new items subject to the veto of the Governor?” 


Our answer to No. 5 is an answer to this question. If the new items 
added to the appropriation bill are for the maintenance or up-keep 
of any state department, institution, or agency, then if passed by a 
three-fifths vote it is not in our opinion subject to veto by the 
Governor. By omitting that item from his budget the Governor ex- 
ercised his veto power in advance. But if the item is non-budget in 
character, that is if it is not for the support of any state department, 
institution, or agency, then it only needs a bare majority of both 
houses to pass, but may be vetoed by the Governor even if passed 
by both houses by a three-fifths majority. The power of the Governor 
to veto items in appropriation bills which are non-budgetary in char- 
acter, is provided in Section 15 of Article 4, of the State Constitution 
which reads in part as follows: 


“The Governor may disapprove any item or items of ap- 
propriation contained in bills passed by the Legislature, and 
the item or items so disapproved shall be stricken therefrom, 
unless repassed in the manner herein prescribed in cases 
herein prescribed in cases of disapproval:of bills.” 


The Supreme Court of Nebraska in the Elmen case held that this 
provision of the Constitution governed non-budget items but not items 


properly in the budget message of the Governor. 


I call your attention, however, to the call of the Governor for 
this special session. It reads as follows: 


“Passing the appropriation bills necessary to provide finan- 
cial means to enable the state government to function during 


the biennium of 1931-1933.” 


Section 8 of Article IV of the State Constitution reads as follows: 


“The Governor may, on extraordinary occasions, convene 
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the Legislature by proclamation, stating therein the purpose 
for which they are convened, and the Legislature shall enter 
upon no business except that for which they were called 
together.” 


At this special session, therefore, the Legislature cannot even 
by unanimous vote of both houses appropriate money for any purpese 
that does not come within the purpose stated in the call of the 
Governor. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


LEGISLATURE—SFECIAL SESSION—RIGHT TO APPROPRIATE 
MONEY TO PAY CLAIMS 


June 10, 1931. 


Hon. R. T. Jones, 
House of Representatives, 
Lincoln, Nebraska. 


Dear Mr. Jones: 


You inquire if under the call of the Governor for a special session 
the Legislature may appropriate money to pay the claim of Scotts 
Bluff County for bridges built some years ago. 


We entertain serious doubts on the question. The proclamation 
of the Governor calling the special session confines the Legislature 
to the following: 


“Pasing the appropriation bills necessary to provide finan- 
cial means to enable the state government to function during 
the biennium of 1931-1933.” 


I fear that the courts would not hold that an appropriation to pay 
a debt of the state to Scotts Bluff County was an appropriation “nec- 
essary to provide financial means to enable the state government to 
function during the biennium of 1931-1933.” 


I regret to have to come to this conclusion. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
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MISSOURI RIVER—VALIDITY OF EXEMPTING FROM LAW 
FORBIDDING USE OF FISH TRAPS 


April 17, 1931. 


Hon. M. J. Cushing 
House of Representatives, 
Lincoln, Nebraska. 


Dear Mr. Cushing: 


With reference to your inquiry the legal question is whether or 
not the proposed law exempting the Missouri River (except for a 
certain number of feet on both sides of the mouths of streams entering 
that river) from the operation of the general law against the use 
of fish traps and seines is arbitrary and constitutes a classification 
of the streams of the state not based on different conditions, 


In other words, can it be fairly shown that the reason for 
prohibiting the use of seines and fish traps generally in the state is 
not applicable to the Missouri River as exempted? 


Does the discrimination between the Missouri River and the other 
rivers of the state bear any relation to the purpose of the law which 
is to preserve fish? : 


The answer to your question is therefore not so much a matter 
of law as of fact. The general law is clear but there probably is not 
an agreement as to the facts. 26 C. J. 625 reads in part as follows: 


“The legislative regulations or restrictions of fishery rights 
must of course come within such lin.itations as have been im- 
posed by the federal and state constitutions, but the courts 
should not, by a narrow construction of constitutional provi- 
sions, destroy such statutory regulations. The regulations must 
not be such as will infiinge vested rights, deprive a person of his 
property without due process cf law, grant special privileges, 
or interfere with the powers of congress to regulate commerce, 
or to dispose of the public domain. A statute which regulates or 
restricts fishing rights in particular waters or particular por- 
tions of the state and which applies equally to all persons who 
may avail themselves of such rights, is not a violation of the 
constitutional provision against denying to any person the equal 
protection of the laws.” 


Some years ago Michigan passed a law prohibiting fishing with 
nets “in any of the waters of this state except Lakes Michigan, Superior, 
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Huron, and Erie and the bays and harbors connected with said 
WakO8. 5. 6 nee 2 


In People vs. Neal, 106 N. W. 857, a prosecution under that law 
was sustained. However, no direct attack was made on the constitution- 
ality of the statute. Other states have sustained the proposition that 
a state may exempt certain waters from the operation of its fish laws. 
See 26 C. J. 626 end casses cited in Note No. 18. See also Sherrill vs. 
State, §4 Ark. 470, 106 S. W. 967. 


But such discrimination between rivers must bear proper and 
reasonable relation to the subject matter of the law. In the case of 
Jonesboro vs. Adams 174 S. W. 527, the Supreme Court of Arkansas 
declared unconstitutional a law which exempted four townships in 
that state embracing a large body of water, known as Big Lake, 
from the general statute regulating the shooting of geese and ducks 
and their shipment as conferring on that territory special privileges. 
Said the court: 


“All citizens of the state have equal rights to enjoy the 
privileges of hunting and fishing, and no citizen or class of citizens 
can be granted a privilege which does not belong equally to all 
citizens...” 


“The Legislature may preserve game and fish, and may 
select territory where preservation is found necessary and pre- 
scribe regulations there which are not imposed elsewhere, 
without violating Const. Art. 2, Sec. 78, prohibiting the grant- 
ing to any citizen or class of citizens special privileges or im- 
munities, though some citizens may, by reason of inconvenience, 
be excluded from the enjoyment of the privilege of hunting 
and fishing in the territory excluded from regulatory provisions; 
but the only justification for any regulation is the necessity for 
the preservation of game and fish, and any unjustifiable regula- 
tion or exclusion in a given territory is obnoxious to the Con- 
stitution, where it results in denial to one class of citizens of 
the privilege of hunting and fishing on equal terms with all 
others.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
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LEGISLATURE—APPROPRIATIONS TO OFFICERS OR DEPART- 
MENTS NOT CREATED BY CONSTITUTION CR 
STATUTES INVALID 


April 8, 1931. 
Honorable A. G. Burke, 
House of Representatives, 
Lincoln, Nebraska. 
Dear Sir: 

You have left with us Hcuse Roll No. 243, entitled “An Act to 
provide for the payment of the salaries of the officers of the Nebraska 
State Government, for the biennium ending June 30, 1933”, and you 
ask our opinion of that part of the Lill reading as follows: 


“ADMINISTRATIVE DEPARTMENTS 


*From Food, Drugs 
and Oil Fees 


Chief Inspector, 
Department of Inspection, $4000.00 per annum *$8,000.00 


Director 
Department of Health, $4,000.00 per annum $8,000.00 
Director, 
Department of Banking, $5,000.00 per annum $10,000.00 
Director, 
Department of Insurance, $4000.00 per annum $8,000.00 


Tax Commissioner, Budget Control and Audit of 
Governor’s Departments, $5,000.00 per annum $10,000.00” 


An examination of the statutes does not disclose the existence 
of any state officers having the titles of “Chief Inspector, Department 
of Inspection,” “Director, Department of Health,” “Director, Depart- 
ment of Banking,” and “Director, Department of Insurance.” 


The power to create an office is vested in the legislative depart- 
ment of the government. An office is created by law only as the 
result of an act passed for that purpose,—First National Bank of 
Columbus vs. State, 80 Neb. 597, 114 N. W. 772. An office cannot be 
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created “by a mere appropriation for the payment of compensation 
to the incumbent of a specified position.”—46 C. J. 934; Fergus vs. 
Russell, (Ill.), 110, N. E. 130 and, Hedrick vs. Peo. (Ill.), 77 N. E. 441. 


The Legislature should only appropriate money for the payment 
of salaries of state officers holding offices created by the Constitution 
or the laws of the state. The officers enumerated having no existence 
in law, any appropriation for them would be a nullity. If, however, 
the Legislature intends to create such offices then an appropriation 
should be made for the payment of the salaries of the proposed new 
state officers. We understand that a bill to that effect is pending. 


The various Code Departments still exist. Section 81-101, Compiled 
Statutes of Nebraska for 1929, reads as fcllows: 


“The civil administration of the laws of the state is hereby 
vested in the Governor. For the purpose of aiding the Governor 
in the execution and administration of the laws, the executive 
and administrative work shall be divided into the following 
departments, to-wit; Depertment of Agriculture, Department 
of Labor, Department of Trade and Commerce, Department of 
Public Welfare and Department of Public Werks. The secretary 
of the Department of Labor shall be ex-officio Secretary of 
the Department of Fublic Welfare.” 


These departments can only be abolished by the Legislature: they 
cannot be abrogated by the Governor. Under the provisions of Section 
81-108, Compiled Statutes of Nebraska for 1929, the Governor has 
power to discontine the service of the secretary of any Code Depart- 
ment, but that does not give him the right to abolish the Department. 


Under the authority of said Section 81-108, the Governor has power 
to appoint in each Code Department such assistants, employees, and 
clerical help as he may deem necessary. An appropriation should be 
made for each department to cover the salaries of such assistants, 
employees, and clerical help. 


Section 81-103, Compiled Statutes of Nebraska for 1929, provides 
for the salaries of secretaries of the various Code Departments. The 
Legislature may make an appropriation to pay such salaries. If the 
Governor appoints no Code Secretaries then the appropriation for 
the salaries of Code Secretaries will lapse. Such an appropriation could 
not be used for any other purpose than to pay such salaries. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
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CITIES, SECOND CLASS—CITY COUNCIL--MAYOR VOTE 
IN CASE OF TIE 


December 13, 1930. 


Mr. D. R. Green, 
Beaver City, Nebraska. 


Dear Sir: 


In answer to your letter of inauiry of the 10th instant I will say 
that Section 4171, Compiled Statutes gives the mayor a casting vole 
when the council is equally divided in a city of the second class. This 
is the general rule but in the matter of the passage of ordinances a 
majority of all members elected to the council is required. 


I am of the opinion, however, that in the matter of purchasing 
an engine for the municipal light plant the general rule applies and 
in the case of a tie the mayor can cast a deciding vote. 


In making this statement I assume that the money for the pur- 
chase is now on hand or has been provided for so that the city has 
a legal right to make the purchase. 


Yours very truly, 


C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


IRRIGATION DISTRICT—REFUNDING BONDS—INVESTMENT OF 
STATE SCHOOL FUNDS IN 
December 20, 1930. 
Board of Commissioners of Educational Lands and Funds, 


State House, 
Lincoln, Nebraska. 


Gentlemen: 


You refer to me a communication received by you from Mr. J. 
D. Neale of San Francisco, California, in which in speaking of the 
Whitney Irrigation District now outstanding, he says among other 
things that: 
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“ce, The $2.00 per acre is about one-half of the total annual 


tax the District will pay for State, County and Irrigation 
purposes. This annual payment to bondholders was not fixed at 
random, but from a careful study of the District during the 
past nine years since these bonds were issued. 


“d. Future defaults within the District can only be pre- 
vented by observing and curing the causes of the present 
default. Full colonization of all the irrigable land must be 
effected in order to insure the success and solvency of the 
District. 


“e. Colonization and exchange of these lands from present 


ownership into stronger hands, cannot be effected until the Dis- 
trict’s bonded indebtedness is refinanced on a sound basis, nor 
until the present large amount of delinquent assessments have 
been cleared up.” 


He further says that refunding bonds in the amount of $420,000.00 
have been authorized by the district and the issue of such bonds has 
been approved by the District Court of Dawes County. You inquire 
whether you may lawfully accept refunding bonds issued in accordance 
with the plan proposed for the $50,000.00 of irrigation bonds now 
outstanding which were purchased with money belonging to the perm- 
anent educational fund of the state. In answer to the question you ask 
1 will say that assuming the facts stated by Mr. Neale to be true, 
you may. 


The constitution clothes ycur board with the general management 
of the educational funds of the state and gives it the right to invest 
such funds in such manner as may be prescribed by law. The law per- 
mits the investment of such funds in irrigation bonds and such an in- 
vestment was made. It turns out now that it was not a safe investment 
and it is necessary to make some arrangement by which a part at least 
of the funds heretofore invested in these bonds can be saved. If any 
loss is caused to the fund it will not be because of the action you take 
now but because of the action of your predecessors in office taken when 
the bonds were purchased and the constitution evidently contemplated 
that possibly losses to such funds might occur for Section 9 of Article 
VII of the constitution provides that the state shall supply all losses 
to such funds that may in any manner accrue. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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INNS, RESTAURANTS—RIGHT OF COLORED PEOPLE 
TO PATRONIZE 


June 4, 1931. 


Mr. R. C. Price, Chairman, 

Legal Redress Committee, Omaha Branch, 

National Association for the Advancement of Colored People, 
Omaha, Nebraska. 


Dear Sir: 


You state that a cafe in Omaha has in front a sign reading as 
follows: “No Colored Patronage Solicited.” 


You ask if the display of such a sign is a violation of the law: 


In our opinion it is. Sections 23-101, 102, C. S. for 1929, reads as 
follows: 


“All persons within this state shall be entitled to a full 
and equal enjoyment of the accommodations, advantages, facil- 
ities and privileges of inns, restaurants, public conveyances, 
barber shops, theatres and other places of amusement; subject 
only to the conditions and limitations established by law and 
applicable alike to every person.” 


“Any person who shall violate the foregoing section by 
denying to any person, except for reasons by law applicable 
to all persons, the full enjoyment of any of the accommodations, 
advantages, facilities, or privileges enumerated in the foregoing 
section, or by aiding or inciting such denials, shall for each 
offense be deemed guilty of a misdemeanor, and be fined in 
any sum not less than twenty-five dollars, nor more than one 
hundred dollars, and pay the costs of the prosecution.” 


The sign in question for all practical purposes means “Stay Out.” 
It tells the colored people of Omaha that they are not wanted in that 
particular eating place. 


The siatutes quoted give colored people the right to a “full and 
equal enjoyment” of the “accommodations, advantages and privileges 
of inns, restaurants, ... .” If I enter a cafe where I am not wanted 
and where I have been told in effect to stay out, I certainly do not 
have full enjoyment of the accommodations of that cafe. There would 
be no enjoyment about it. 
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Futhermore, if I enter a cafe to eat and am told in effect by 
a sign that I am not wanted and to get out, and another person 
enters the same place who is warmly welcomed, certainly also it cannot 
be said that he and I are given “equal” enjoyment of the accommoda- 
tions and privileges. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


ANTI-DISCRIMINATION LAWS—APPLICATION TO LIKE OR 
DIFFERENT COMMODITIES—FREE SERVICE 
AS DISCRIMINATION 


March 26, 1931. 


Mr. Sterling F. Mutz, 
1304-5-6 Sharp Bldg. 
Lincoln, Nebraska. 


Dear Sir: 


You submit four propesitions for the opinion of this department. 
The first is as follows: 


“1, Can competition be met by a different article than 
the article offered at a reduced price? That is if a competitor 
reduces oil to 15¢ a auart, can the competition reduce gasoline 
to meet that competition?” 


I have been unable to find any authority directly deciding this 
point and I can therefore only give my opinion as to what a court 
would probably hold should this question be presented to it. 


Should this issue be presented in a prosecution under our anti- 
discrimination laws I believe our courts would hold that it is not a 
defense to a prosecution for cutting the price of gas, for example, 
that the defendant’s competitor had cut the price of oil. I believe 
that the price can only be reduced to meet the price of a competitor 
on the same article or commodity. 


-If this were not the rule it would be almost impossible ever to secure 
a conviction fo. unfair discrimination in price for competition, unless 
it is limited to the purchase or sale of the same commodity, which 
seems to me to be clearly what the legislature intendeded, could 
always be found in some form or other such as would justify any 
price a dealer might see fit to fix. 
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For example: If this form of competition could be pleaded as a 
defense a seller of bread might justify his cut in price on the ground 
that he was merely meeting the competition of a seller of meat or 
potatoes; a seller of coal could cut price to meet the competition of 
natural gas or of fuel oil; the seller of lumber could cut his price 
to meet the competition of a seller of cement; a seller of candy might 
well plead that he must cut his price to meet the competition of the 
seller of cigarettes. Every person who sells any commodity or service 
is. in a very real sense, competing against every other person who sells 
any commodity or service to get hold of the purchaser’s dollar, but 
this is not the kind of competition which justifies a seller in reducing 
the price of his commodity in one locality below the price he main- 
tains in another locality in the state. 


Your second question is as follows: 


“2. Can different grades of gasoline be sold at different 
prices? If so, on what must the difference be established? Will 
the mere fact that the gasoline is different permit the seller 
to establish a different price according to his own choosing 
or must he establish his difference on the basis of cost?” 


I believe there can be no question but that different grades of 
gasoline may be sold at different prices. I believe also that the seller 
may lawfully establish any price he sees fit for each grade of gasoline 
that he sells provided he maintains a uniform selling price for each 
grade at every point, in the state where he sells gasoline. 


Our laws do not undertake to fix prices or to prescribe any rule 
or method by which prices shall be fixed. They only forbid the seller 
from discriminating in price between different communities, sections or 
cities of the state for the purpose of destroying competition. 


Under this question you state as an example that certain companies 
sell gasoline containing tetraethy! lead which makes an actual differ- 
ence in cost of about one cent a gallon yet they sell it at three cents 
a gallon more. I think this practice is not illegal in the absence of 
any misrepresentation or fraud on the purchaser. 


You also state that some concerns sell what is known as competition 
gasoline which is actually a different quality than the other gasoline 
they are selling and they reduce the price of this competition gasoline 
to the price of the cut price competitor without reducing the price 
of their regular lines. I believe this practice is lawful if there is no 
misrepresentation to the public and if the seller maintains a uniform 
price throughout the state for the grade known as “competition” gas- 
oline. 
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Your third question is as follows: 


“3. Interpret for us the meaning of competing territory. 
Is it based on distance, city incorporation lines, county lines or 
state lines? That is, if a chain concern has a competitor who 
cuts the price, to what distance will this compel the chain 
operator to cut the price?” 


The courts, in construing statutes forbidding price discriminations, 
have recognized the right to vary the price of a commodity to meet 
the price of a bona fide competitor in the same section or locality. 1 
have been unable to find any legal definition of the term “competing 
territory” or of any synonymous term. It seems to me clear, however, 
that it does not depend on geographical or political boundary lines 
but refers rather to commercial trade territory. 


Our legislature seems to have adopted this meaning for in Section 
59-509, Compiled Statutes, 1929, relating to discrimination in prices 
paid for cream and butterfat it specifically provides as an exception 
to the application of the law cases where a different price is being 
paid by a bona fide competitor “in such place or its trade territory.” 


The trade territory is by its terms that territory from which trade 
or patronage is customarily drawn, and such territory is of course, 
not limited by such artificial political boundaries as city, county or 
state limits, nor to a very great degree by natural geographic boundaries 
such as rivers, mountains, etc. It follows that when two bona fide 
competitors occupy the same trade territory each has the right to 
meet the other’s prices regardless of whether they are in the same 
or different towns, counties or states. 


Your fourth question is as follows: 


“4. Will the service given at a station be considered a 
part of the price in meeting competition? That is, if a person 
operating two or more stations gives a different service at a 
different station in the same city, is this possible?” 


I believe the service given can not properly be considered a part 
of the price. If a gasoline seller wishes to give a different service at 
each of his different stations in the city it seems to me that it is per- 
missible. The reasons given in my answer to your first question apply 
with equal force here. 


Under this question you suggest as an example the following illus- 
tration: 
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“(a) A concrete example. Suppose a chain concern owns 
stations ‘A’ and ‘B’. ‘A’ is a station with a large investment. 
They give free tire service, wash windshields, run charge 
accounts, etc. Station ‘B’ is an inferior station with practically 
no investment, gives no service, has no charge accounts. Would 
station ‘B’ be permitted to sell for a less price per gallon be- 
cause of the lack-of service than station ‘A’?” 


I think, in the example you give, that the concern could not 
justify charging a higher price for gasoline at station “A” than at 
station “B” on the ground that it furnished more or better service at 
station “A” than at station “B”. It could, however, make a charge 
for the service given at “A”, in addition to its price charged for 
gasoline. 


I believe the same rule would apply to the second example you 
give of two grocery stores located in the same city and belonging to 
the same company one of which delivers goods to its customers and 
runs charge accounts while the other operates on a “cash and carry” 
basis. The same price must be charged for the same commodities at 
each store but the company has the right to make a charge for 
delivering the goods to the customer and for carrying his account on its 
books at the store rendering the greater service. 


I have not considered in these answers the question of establishing 
intent to destroy competition but have assumed in all cases that such 
intent exists and can be established by proof. The statute condemns 
discrimination in price between different sections, communities or cities 
only when done “for the purpose of destroying the business of a 
competitor.” Proof that a discrimination in price has been made is 
prima facie evidence, however, of intent to destroy the business of a 
competitor. 


You also ask for our interpretation of the opinion of the Supreme 
Court of South Carolina in State v. Texas Co. (S. Car.) 134 S. E. 211. 


That case was a prosecution for violation of Section 3536 of the 
Code of Laws of South Carolina of 1922 which section is almost an 
exact duplicate of our anti-discrimination statute, Section 59-501, Com- 
piled Statutes of Nebraska, 1929. 


The defendant company was charged with having violated this 
statute by selling gasoline to a customer in the city of Columbia for 
19 cents per gallon whereas the prevailing price in said city at the 
time was 20 cents a gallon, said sale being for the purpose of destroying 
the business of a competitor. 
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The trial court overrruled a motion for a non-suit but later sus- 
tained a motion for a directed verdict in favor of the defendent on 
the ground that there was no evidence which would warrant a jury 
in finding that the defendent had any intent to destroy the business of 
a competitor, 


The Supreme Court affirmed the judgment of the trial court. but 
on other grounds — .It held that there was evidence of intent to destroy 
a competitor’s business sufficient to require the case to go to the jury as 
far as that ground was concerned but it also held that the statute 
“does not contemplate the lowering of prices at different points within 
the same city,” and inasmuch as it did not appear that the defendant 
charged a different price outside the city of Columbia from the price 
charged by it within the city it was not guilty of violating this law. 


Should our courts follow the same interpretation placed on this 
statute by the Supreme Court of South Carolina they would have to 
hold that a company maintaining two or more stations within the 
corporate limits of the same city did not violate the law by charging 
different prices for the same grade of gasoline at its different stations 
within the city. It is only when the company operates stations in differ- 
ent cities, sections or communities and discriminates in its prices be- 
tween such different cities, sections or communities that it violates 
the law. 


This decision is, of course, not binding on the courts of Nebraska, 
and the interpretation of the statute by the South Carolina Court might 
not be adopted here, but the decision would no doubt have considerable 
argumentative force with our courts. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


LEGISLATURE—VETO MESSAGE OF GOVERNOR, HOW AND 
WHEN EFFECTIVE 


May 2, 1931. 


Senator H. F, Schepman, 
Senate Chamber, 
Lincoln, Nebraska. 


Dear Sir: 


The law with reference to the return of a bill to the Legislature 
after an attempted veto by the Governor is as follows: 
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Section 15, Article 4 of the State Constitution reads as follows: 


“Every bill passed by the Legislature, before it becomes a 
law, and every order, resolution or vote to which the concur- 
rence of both houses may be necessary (except on questions of 
adjournment) shall be presented to the Governor. If he approves 


she shall sign it, and thereupon it shall become a law but if he 


do not approve, he shall return it with his objections to the 
house in which it shall have originated, which House shall 
enter the objections at large upon its journal, and proceed to 
reconsider the bill. If then three-fifths of the members elected 
agree to pass the same. it shall be sent, together with the objec- 
tions, to the other house, by which it shall likewise be reconsid- 
ered and if approved by three-fifths of the members elected to 
that house, it shall become a law notwithstanding the objections 
of the Governor. In all such cases the vote of each house shall be 
determined by yeas and nays, to be entered unon the journal. 
Any bill which shall not be returned by the Governor within 
five days (Sunday excepted) after it shall have been presented 
to him, shall become a law in like manner as if he had signed 
it, unless the legislature by their adjournment prevent its re- 
turn; in which case it shall be filed with his objections, in 
the office of the Secretary of State within five days after such 
adjournment, or become a law. The Governor may disapprove 
any item or items of appropriation contained in bills passed by 
the Legislature, and the item or items so disapproved shall be 
stricken therefrom, unless repassed in the manner herein pre- 
scribed in cases of disapproval of bills.” 


25 Ruling Case Law, page 893, on this subject reads as follows: 


“But in the absence of provisions to the contrary, it has 
been held that a bill may be returned to the house in which it 
originated, although the house is not, at the moment of the 
return, in actual session. If it has adjourned for the day, or for 
three days, if there has been no final adjournment, it still has 
an organized existence as a legislative body, with its president, 
secretary and other officers, to whom under such circumstances, 
a constitutional delivery of the bill and message may be made 
It has even been said that in case neither the presiding officer 
nor the clerk can be found, the deposit of the bill on the 
presiding officer’s table or desk, or in the office of the clerk, 
would doubtless be sufficient.” 


36 Cyc. page 962, in a note on the subject reads as follows: 


- “A&A return to be effectual must be such as places the bill 
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beyond the executive control and in the possession, actual or 
potential, of the proper house (Harpending v. Haight, 39 Cal. 
189, 2 Am. Rep. 432), or cf the secretary of state, in case the 
legislature has adjourned (State v. Junkin, 79 Nebr. 532, 113 
N. W. 256). A bill may be returned to a house which is in 
session, although no action may be taken thereon because of 
a lack of a quorum. Corwin v. Comptroller-Gen., 6 S. C. 390. A 
return by laying the bill upon the table of the presiding officer 
(In re Opinion of Justices, 45 N. H. 607), or by delivery to 
some officer or other suitable person connected with the house, 
where the house has adjourned for the day on the last day 
allowed for retention by the governor (Harpending v. Haight, 
39 Cal. 189, 2 Am. Rep. 432. Contra, State v. Wheeler, [Ind. 
1909] 89 N. E. 1) would be sufficient. 


The word “day” as used means a calendar day, a full day of twenty- 
four hours.—Carter v. Henry, (Miss.) 61 So. 690. 


In State v. Michel (La.), 49 L. R. A. 218, the Supreme Court 
of Louisana said on this subject: 


“The day on which the bill is presented is not to be included 
in the computation of the five days, but the last day of the spec- 
ified period is to be computed. A ‘day’ in this sense begins at 12 
o’clock midnight, extends through twenty-four hours to the next 
12 o’clock midnight.’ 


If Senate File No. 33 was presented to one or more of the officers 
of the State Senate before midnight of the fifth day, in our opinion 
the veto was effective even if these officers of the Senate refused 
to accept the bill and the veto message of the Governor. The Senate not 
being in actual session the Governor attempted to make delivery of the 
bill and his veto message to the officers of the Senate. Under the 
circumstances he could do no more. 


Very truly yours. 
C. A. SORENSEN, Attorney General. 


170 REPORT OF ATTORNEY GENERAL 


LEGISLATURE APPROPRIATIONS—VOTE REQUIRED TO APPROVE 
IN EXCESS OF BUDGET 


April 15, 1931. 


Honorable George F. Frush, 
State Senate, 
Lincoln, Nebraska. 


Dear Sir: 
Your letter of April 13th at hand in which you say: 


“Please advise at your earliest convenience, if in your 
opinion, H. R. 242 was regularly and legally passed by the 
House of Representatives, and if not, would a conference report 
adopted by both Houses cure any defect in the bill on account 
of the manner in which it passed the House.” 


An examination of the records of the House of Representatives 
shows that House Roll No. 242 having received more than fifty-one 
votes did pass that House. No appeal was taken from the ruling of 
the speaker of the House on the subject. In law it is presumed that 
all steps necessary to effect the legislative result evidenced by a bill 
transmitted from one branch of the Legislature to the other have 
been regularly taken unless the contrary appears from the records 
themselves of the transmitting legislative body. 


House Roll No. 242 contains appropriations for various departments 
and branches of the state government. A comparison of the appro- 
priations made in said House Roll with the recommendations of the 
Governor of the State to the Legislature in hts budget message shows 
that several of the amounts in the bill are in excess of the amounts 
recommended by the Governor. Section 7 of Article IV, of the Con- 
stitution of Nebraska, reads as follows: 


“No appropriations shall be made in excess of the recom- 
mendation contained in such budget unless by three-fifths vote 
of each House of the Legislature, and such excess so approved 
by a three-fifths vote shall not be subject to veto by the 
Governor.” 


The records of the House of Representatives do not show that 
the items in House Roll No. 242 which are in excess of the amounts 
recommended by the Governor received a three-fifths vote of the 
House. It therefore follows that all such appropriations made in excess 


OPINIONS 171 


of the recommendations of the Governor are unconstitutional and 
void. 


The failure of House Rell No. 242 containing appropriations in 
excess of the budget recommendations of the Governor to receive 
the constitutional three-fifths majority was not equivalent to an amend- 
ment striking from the bill those portions of the bill containing such 
excess appropriations. An amendment to strike out any part of a bill 
must be proposed by some member of the House and is only effective 
after being submitted to a vote of the House and receiving the necessary 
majority. Furthermore, all amendments to either add to a bill or elim- 
inate portions of the bill must be made before the final vote on 
the bill itself. Therefore, the excess appropriation items not having 
been stricken from House Roll No. 242 by any vote of the House, are 
still in the bill but void. In the present status of the bill they are 
mere words and surplusage. The remaining portions of the bill are 
valid. 


An examination of the budget of the Governor and the provisions 
of House Roll No. 242 show certain provisions in the bill which do not 
increase appropriations recommended by the Governor but transfer 
appropriations from one expending agency to another. For example, 
the Governor recommended an appropriation of three thousand dollars 
for the printing of the Nebraska Blue Book but placed the disburse- 
ment of the money under the Board of Educational Lands and Funds. 
House Roll No. 242 as passed by the House contains also an appro- 
priation of three thousand dcllars for the printing of the Nebraska 
Blue Book but leaves the spending of the money to the Legislative Ref- 
erence Bureau. In our opinion since the amount of the appropriation 
was not increased, the provision therefore is valid although the Gover- 
nor’s suggestion as to who should handle the money was not followed. 
Under the Constitution the recommendations of the Governor are 
binding only as to amounts and not as to who shall expend the money. 
Where a statute provides that a certain department shall have charge 
of the spending of the appropriation for a certain activity of the gov- 
ernment, the question of transferring the spending of that appropriation 
to some other department is purely legislative in character. 


If the Senate by a three-fifths vote adopts amendments to House 
Roll No. 242 which provides for appropriations in excess of the recom- 
mendations of the Governor, and if such amendments are adopted by 
the House by a three-fifths vote, then in our opinion such excess 
appropriations are valid and not subject to veto. If the senate and the 
house cannot agree and a conference committee is appointed, and if 
the report of the conference committee is adopted by a vote of three- 
fifths of both hcuses of the Legislature, then in our opinion the 
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conference committee bill is valid as to all its provisions even though 
some of its provisions include appropriations in excess of the recom- 
mendations of the Governor. The last and final vote on the bill of each 
house governs. 


Our opinion is based on the provisions of the State Constitution 
and a number of court decisions, among which are Loomis vs. Callahan 
(Wis.), 220 N. W. 816; State vs. Steen, (N. D.) 212 N. W. 843 and 
Elmen vs. State Board of Equalization, 231 N. W. 772. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


COUNTIES—OFFICERS—CHANGE OF SALARY DURING 
TERM OF OFFICE 


February 24, 1931. 
Honorable C. J. Mitchell, 
House of Representatives, 
Lincoln, Nebraska. 


Dear Mr. Mitchell: 


While the subject is not entirely free from doubt because of certain 
constitutional provisions, this office nevertheless is of the opinion 
that salaries of county officers not mentioned in the constitution may 
be either increased or decreased during their term of office. There- 
fore, if your bill became a law, the county officers of Lancaster County 
would draw the salaries therein designated as soon as the bill became 
a law. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 


COUNTY TREASURER—-DEPOSITS OF COUNTY FUNDS IN BANKS, 
VALUE OF SECURITIES TO SECURE—RESPONSIBILITY 
FOR LOSS 


February 4, 1932. 
Mr. John E. Turner, 
County Treasurer, 
Plattsmouth, Nebraska. 


Dear Sir: 


You make inquiry as follows: 
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“In reference to Section 77-2508 of the Compiled Statutes of 
the State of Nebraska for 1929, would a county treasurer, in 
determining the amount of a deposit in banks whese securities 
have been approved by the county board in accordance with 
this section, be required to consider securities at the present 
market value or at face value? 


“In the event a bank clcsed, and the market value of its 
securities was not sufficient to cover the amount the county 
treasurer had on deposit, and the county board passes a 
resolution to hold the securities, wculd the county treasurer be 
liable for the deficiency at the time the bank closed?” 


I will endeavor to answer the above questions in the order in 
which they are asked. 


1. I am of the opinion that a county treasurer will be justified 
in insisting that the market value of securities pledged to secure a 
deposit of county funds shall at least equal at all times the amount of 
the deposit. 


It may be that the legislature when it provided for the substitution 
of securities “the total value of which in the case of bonds alone shail 
at all times equal twenty per cent more than the maximum amount 
of the deposit to which tke bank is entitled” had in mind the face 
value of the securities which is a fixed amount when the substitution is 
made rather than the market value which may vary from day to day, 
but whether that be true or not it is obvious there will not be adequate 
protection unless the actual value of the securities at any time is at 
least equal to the amcunt of the deposit they were given to secure. 


2. In the event a bank closes and the market value of securities 
approved by the county board to protect the deposit of county is in- 
sufficient for that purpose, I am of the opinion that the county treasurer 
may in some cases be held financially responsible for any loss the 
county my suffer because of the insufficiency of the security. 


If the county treasurer under all the circumstances negligently 
and carelessly failed to protect the county by requiring the bank to 
put up additional securities when he knew, or was charged with know- 
ing. that the market value of the securities was far less than the 
deposit of the county, he and his bondsmen in our opinion might be 
held liable. If the county treasurer sat idly by for weeks and months 
while the securities placed in escrow to protect the county deposits 
depreciated in value from, say, 25 per cent to 75 per cent, it could 
hardly be said that he had exercised ordinary prudence and 
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care in the matter. The statute places the responsibility of requiring 
securities squarely upon the treasurer. If he is under no obligation to 
act when the securities become of less value than the amount of the 
deposit, then there is no limit to the losses that the county may sustain. 


But the burden of proving negligence would in our opinion be 
upon the county. The county treasurer could not be charged with 
more than ordinary care and prudence in the matter. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


TAXATION—ASSESSMENT OF REAL ESTATE, WHEN MADE 


March 4, 1932. 


Mr. James Stander, 
Chairman, Cass County Taxpayers League, 
Louisville. Nebraska. 


Dear Sir: 


You inquire whether lands can be revalued this year or whether 
a general revaluation of the real estate of a county cannot be had 
until 1934. The correct answer to the question you ask is not entirely 
free from doubt. What is now 77-1601 was so amended in 1925 as to 
provide among other things that 


“All real property in this state subject to taxation shall be 
assessed on the first day of April 1926, and every fourth year 
thereafter, which assessment shall be used as a basis of valu- 
ation for taxation until the next regular assessment, except as 
hereinafter provided.” 


I am of the opinion that when the legislature enacted the above 
quoted provision of statute it had in mind that there would only be 
a general revaluation of real estate for taxation purposes once in 
every four years beginning with 1926. However, the legislature did not 
amend at that time or since 77-1702 which defines the duties of the 
county board of equalization and which reads in part as follows: 


“At its meeting in 1912 and every second year thereafter 
equalize the valuation of real property of the county by * * % = 
lowering the valuation of such tracts and lots as are assessed 
too high * * * *, In cases of evident error of assessment or 
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of apparent gross injustice in over-valuation * * * * of real 
property * * * * the county board of equalization may at its 
annual meetings consider and correct the same * “* * * by 
lowering the assessed valuation of real property.” 


In this connection it should be borne in mind that the State 
Constitution contains a provision that “taxes shall be levied by valua- 
tion uniformly and proportionately upon all tangible property.” (Sec. 
1 of Article VIII of the Constitution of Nebraska.) 


Bearing in mind the constitutional provision and the powers granted 
them by 77-1702 it occurs to me that a county board of equalization 
will be justified in lowering real estate values this year for assessment 
purposes in cases where they find that the assessed valuation is 
greater than the actual valuation and much greater than the assessed 
valuation of other classes of tangible property which have the same ac- 
tual value. 


If, however, real estate is not assessed at a proportion of its actual 
value greater than is other tangible property in the county, I do not 
see how any relief can come so far as the county tax is concerned 
by lowering the assessed valuation of the real estate throughout the 
county, for if that were done the assessed valuation of other classes 
of tangible property should be lowered also to conform to the consti- 
tutional requirement of uniformity of taxation and as there is about 
so much money required in any event for county purposes, if the 
assessed valuation is lowered, the rate of taxation for county purposes 
will necessarily be increased. 


Very truly yours, 


C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXATION—EXEMPTION, CLAIMS OF, WHEN MADE 
May 11, 1932. 
Mr. Ernest A. Hubka, , 
County Attorney, Gage County, 
Beatrice, Nebraska. 
Dear Sir: 


Your favor of the 7th at hand. 


The facts as stated by you are as follows: 
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“A lodge claiming exemption under Section 77-202, used 
exclusively as an educational, religious and charitable institution 
has not paid the 1931 property taxes and under the recent 
decision claim that the 1931 property taxes are exempt.” 


“The same lodge has failed to pay the 1930 property taxes 
and the taxes have been carried as delinquent on the County 
Treasurer’s books since May 1, 1931, and said lodge claims, 
that under the recent decision it does not have to pay the 
1930 property taxes.” 


Your question is whether or not Gage County has legal right to 
collect the 1930 and 1931 taxes. 


As the taxes are now shown on the records of Gage County and as 
no claim of exemption appears to have been made to the Board of 
Equalization, either in the year 1930 or in the year 1931, there appears 
no way for the lodge to be relieved of this tax. Under Sections 77- 
1702 and 77-1705, C .S. 1929, the action of the County Board of Equai- 
ization is required before assesments, regularly made by the assessors 
and placed on the books, can be removed. Hahn System vs. Stroud, 109 
Neb. 181. 


It is the opinion of this Department that the taxes for the years 
named are collectible. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
HUGH LAMASTER, Assistant Attorney General. 


DELEGATES TO COUNTY CONVENTION—PRECINCT COMMITTEE- 
MEN—HOW SELECTED 


March 15, 1932. 


Mr. George F. Kolzow 
County Clerk, 
Madison, Nebr. 

Dear Mr. Kolzow: 


Your letter of March 12 at hand. 
We know of no law that provides for the election of delegates 


to the county convention. The delegates should be selected by party 
caucuses. Precinct committeemen are no longer elected either. Sections 
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32-1172 and 32-1174, C. S. for 1929, were suspended by the filing of 
a referendum petition in 1921 and defeated by a vote of the people 
at the general election in 1922. Section 32-1173, C. S. for 1929, is the 
statute that now governs the holding of county coventions. This section 
was adopted in 1919 and assumes that the delegates will be elected at 
the primary election, but there is in fact no statute at the present 
time providing for the election of delegates or the selection of party 
committeemen at the primary election. 


Section 5 of Chapter 90 1919 Session Laws, provided that at the 
primary election there should ke elected delegates from each voting 
precinct, to the county convention of the political party with which 
they affiliated. This section was amended by Chapter 85, 1921 Session 
Laws. Said Chapter 85, however, was suspended by the filing of 
a referendum petition and was nullified by a vote of the people in 
November, 1922. This left Section 5 of Chapter 90, 1919 Laws, in 
effect. But said Section 5 of Chapter 90 providing for the election of 
delegates to the county conventions was repealed by Chapter 78, 1923 
Session Laws, Page 216. Said Chapter 78 repealed Section 2165 of the 
1922 Compiled Statutes, which was said Section 5 of Chapter 90, 1919 
Session Laws. 


As we have stated, there is, therefore, today no law authorizing 
the election by the voters of delegates to the party conventions. Each 
party may select such delegates by the caucus system. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


ELECTIONS—RIGHT OF WOMAN BORN AND RESIDING IN UNITED 
STATES BUT MARRIED TO ALIEN TO VOTE 


March 31, 1932. 


Mrs. Elizabeth Wunnenberg, 
Swanton, Nebraska. 
Dear Mrs. Wunnenberg: 


This is in answer to your letter of March 26, 1932, in which you 
state and inquire: 


“I was born and raised in the United States, and all my 
blood relatives are Americans. I have never been outside of the 
United States, 


“My husband is a German and has not taken out his second 
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papers for naturalization. We were married in 1899. 


“My husband pays taxes. I have been denied the right 
to vote because my husband has not taken out his second papers. 
I would like to be able to vote. Do I have the right to vote?” 


Article XIV, Section 1, of Amendments to the United States Consti- 
tution, provides that “all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the United 
States and of the state wherein they reside.” 


Since you were born in the United States and are now and always 
have been subject to its jurisdiction, you are a citizen of the United 
States and of the State of Nebraska, unless, as a matter of law, your 
marriage in this country in 1899 to an unnaturalized German national 
expatriated or deprived you of American citizenship. 


That your said marriage did not divest you cf American citizenship 
is made plain by the following federal court decisions: 


“At common law a woman who was a citizen of the United 
States did not lose her citizenship by marriage to an alien 
unless she removed from the country.” 


In re Fitzroy, 4 Fed. (2nd) 541. 


“An American woman marrying an alien prior to the act of 
March 1907, 34 Stat., 1228, and residing continuously in the 
United States since her marriage, did not by reason of such 
marriage lose her status as a citizen. 


“Prior to the act of March 2, 1907 (34 Stat. 1228) there 
was no declaration of Congress as to whether a woman marrying 
an alien lost her American citizenship. By an act approved on 
the date referred to, it was provided that an American woman 
who married an alien abandoned her citizenship. The mar- 
riage of Mrs. Lynch, having occurred prior to March 2, 1907, 
is not, of course, affected by the provisions of the statute 
passed on that date.” 


In re Lynch, 31 Fed. (2nd) 762. 


These authorities absolutely establish that you are a citizen of 
the United States and of the State of Nebraska and that you did not 
lose your citizenship upon your marriage in this country in 1899 to 
an unnaturalized German national. 
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As a citizen of the United States your voting rights are regulated 
by Article VI, Section 1, Nebraska Constitution and by Section 32-102, 
Comp. St., 1929, reading respectively as follows: 


“Every cilizen of the United States, who has attained the 
age of twenty-one years, and hes resided within the state for 
six months and within the county and voting precinct for the 
terms provided by law, shall be an elector.” Art. VI, Sec. 1, 
Nebr. Const. 


“Every person of the age cf twenty-one years or upwards 
shall be an elector, and shall have the right to vote for all 
officers to be elected to public office, and upon all questions 
and propositions submitted to the voters, at any and all elec- 
tions, authorized or provided for by the constitution or laws 
of Nebraska: No person shall be qualified to vote at any election 
unless such person shall have resided in the state six months, 
in the county forty days and in the precinct, township, or 
ward ten days, and shall be a citizen of the United States.” Sec. 
32-102, Comp. St., 1929. 


We therefore conclude that notwithstanding your marriage as 
described in your letter, if you have lived in Nebraska six months, 
in your county forty days, and in your township, precinct or ward 
ten days, you are entitled to vote; and that no election board, or 
official thereof has any right to sustain a challange to your vote on 
the ground that your are not an American citizen. 


For the general information of voters and election officers, we 
conclude by stating that the citizenship of American women marrying 
aliens between March 2, 1907 and September 22, 1922, is regulated by 
34 U. S. Stat. 1228; between September 22, 1922 and March 3, 1931, 
by 42 U. S. Stat. 1022; and since March 3, 1931, by 46 U. S. Stat. 1511 
(See U. S. Code, Annotated, Title 8 Ch. 1, Sec. 9). 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By CLIFFORD L. REIN, Assistant Attorney General. 
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INSURANCE—ASSESSMENT HAIL ASSOCIATION WHICH ALSO 
WRITES FIRE, TORNADO AND AUTOMOBILE INSURANCE 
—BOND REQUIRED OF TREASURER 


June 1, 1932. 


Mr. Lee Herdman, 
Acting Commissioner of Insurance. 
Lincoln, Nebraska. 


Dear Mr. Herdman: 


This is in answer to your letter of May 25th requesting an 
opinion on the provision of Sec. 44-912, Comp. St., 1929, requiring 
the treasurer of an assessment hail association to furnish and deposit 
with the Secretary of the Department of Trade and Commerce a $50,- 
000.00 bond, as applied to an assessment hail association that also 
writes fire, tornado and automobile insurance. 


In our opinion, the bond is required. The provisions of Article 
S of Chapter 44, Comp. St. 1929, relating to assessment companies, and 
especially of Sec. 44-912 of that article must be regarded as special 
reauirements which would govern over general requirements of the 
insurance laws, even if there were a conflict between the general and 
special laws on the subject. However, we not only find no such conflict 
but rather a consistency between the general and special provisions. 


Section 44-401 is for the most part general in its nature, simply 
authorizing the organization of insurance companies for the writing 
of the various kinds of insurance in the combinations therein specified. 
We find nothing in that section which conflicts with the special re- 
quirements of Section 44-912, as above mentioned. 


Section 44-402, C. S. Supp. 1931, also general in its nature, author- 
izes the organization of insurance companies “upon the assessment plan 
to transact the kinds of insurance described” etc. 

Section 44-403 requires that 

“Contracts for each of the kinds of insurance specified in 


the subdivisions of Section 1 (44-401) of this article shall be 
separate and distinct policies,” with certain exceptions. 


Also that: 


“Contracts for hail insurance on growing crops shall be 
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written in separate and distinct policies.” 


These sections certainly do not conflict with the provisions of 
Section 44-912. In fact, since the hail policy must be a separate 
contract and the company is authorized to transact that business “upon 
the assessment plan” we must look to the more specific requirements 
of Section 44-912 to find just what the “assessment plan” means as 
applied to this particular contract. 


It appears to us that it would be strange indeed to construe the 
statutes above mentioned so as to eliminate a plain requirement as to 
hail contracts simply because this type of business may lawfully be 
conducted in conjunction with other types of insurance business. Such 
union, in the absence of a clear provisicn to the contrary, should not 
strip the individual lines of their respective statutory characteristics. 


Very truly yours, 
A. SORENSEN, Attorney General, 
L. 


Cc. 
By R. NEWKIRK, Assistant Attorney General. 


GASOLINE TAX--FEDERAL—RIGHT TO IMPOSE ON GASOLINE 
SOLD TO COUNTY FOR HIGHWAY PURPOSES 


July 7, 1932. 


Mr. J. W. Billeter, 
County Highway Commissioner, 
Sidney, Nebraska. 


Dear Mr. Billeter: 


You state that the county of Cheyenne purchases annually, for 
highway purposes, many carloads of gasoline. You ask if the federal 
government is authorized under the 1932 federal revenue act to collect 
a tax of one cent per gallon on such gasoline sold to the county for 
highway purposes. 


In our opinion the United States Bureau of Internal Revenue has 
no authority to collect such a tax on gasoline scold to the county for 
use in building and maintaining its roads. 


Cheyenne County is a subdivision of the state for administrative 
purposes. The maintaining and building of highways constitutes a 
governmental function. Gasoline purchased by the county is, therefore, 
used for governmental purposes. The tax on gasoline would constitute 
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an interference, therefore, of the governmental functions of the sub- 
divisions of the state. 


In Indian Motorcycle Company vy. United States, 283 U. S. 570, 
the Supreme Court of the United States said: 


“The principle that the instrumentalities, means and oper- 
ations whereby the states exert their governmental powers are 
exempt from taxation by the United States is not affected by 
the amount of the particular tax or the resulting interference, 
but is absolute. 


“Where a motorcycle is sold by its manufacturer to a 
municipal corporation of a state for use by such corporation 
in its police service, the transaction cannot constitutionally 
be taxed by the United States..... ” 


A similar case is Panhandle Oil Co. v. Knox, 227 U. S. 218, where 
it is held that the state could not place an excise tax on gasoline sold 
to the United States Government for the use of its coast guard fleet 
and its veteran’s hospital. In that case the Supreme Court of the United 
States said: 


“Tt is immaterial that the seller and not the purchaser is 
required to report and make payment to the state. Sale and 
purchase constitute a transaction by which the tax is measured 


and on which the burden rests ... to use the number of 
gallons sold to the United States as a measure of the privilege 
tax is in substance and legal effect to tax the sale ... and that 


is to tax the United States—to exact tribute on its transactions 
and apply the same to support of the state.” 


It, of course, follows that if the state cannot tax gasoline sold to 
the United States Government, then the United States Government 
cannot tax gasoline sold to the state or any of its subdivisions, county, 
municipality, township, or school district, when used for gevernmental 
purposes . 


According to the United States Daily of July 2, 1932, the Bureau of 
Internal Revenue has announced orally that it is not taxing gasoline 
sold to counties and states by manufacturers if the gasoline is used 
for governmental purposes. 


Yours very truly, 
C, A. SORENSEN, Attorney General. 
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ELECTIONS—VACANCY ON BALLOT—HOW FILLED 


October 10, 1932. 


Mr. B. G. Thomas, 
Deputy Secretary of State, 
Lincoln, Nebraska. 


Dear Sir: 
You say: 


“There will be a petition filing presented to this office for 
District Judge from the tenth Judicial District, where two 
judges are to be elected. In the Primary Election there were 
three candidates, namely, Lewis H. Blackledge, J. W. James 
and George J. Marshall.” 


You inquire whether a vacancy exists as to nominees in the Tenth 
District for the office of District Judge, and if it does exist whether 
it may be filled by nominating a candidate by petition at this time. 


I will endeavor to answer the above questions in the order in 
which they are asked. 


1. 32-1204, Compiled Statutes reads in part as follows: 


“It is hereby provided that if, after a primary election, 
there shall, through any cause whatsoever, be a vacancy upon 
the ballot for any office upon the non-political ballot in districts 
comprising more than one county, said vacancy may be filled by 
filing petitions with the Secretary of State forty days prior to 
the general election. 


“A vacancy shall be deemed to exist when the number of 
candidates for each office shall be less than twice the number 
of positions to be filled.” 


Whether or not a vacancy exists under the circumstances outlined 
in your letter may be a question of some doubt, but in view of the 
statutory definition of the term “vacancy” found in the above quotation. 
I am inclined to the opinion there may be said to be a vacancy in the 
sense that the statute defines a vacancy. 


2. I am of the opinion that a petition nominating a candidate 
for the office of district judge to fill a vacancy in the number of 
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nominees for that office in a judicial district comprising more than 
one county should be filed at least forty days prior to the date of 
the general election. The statute dees not provide for nominating a 
candidate by petition to that office unless the petition is filed forty duys 
before the date of the general November election. 


I am of the cpinion that such a petition when it is not tendered 
for filing at least forty days prior to the date of the general election 
is tendered out of time and need not be filed. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


BESSEY MEMORIAL FUND—STATUS—DUTIES OF PUBLIC 
OFFICERS REGARDING 


August 11, 1932. 


Hon. T. W. Bass, 
State Treasurer, 
Lincoln, Nebraska. 


Attention: Mr. W. C. Oelkers, 
Dear Sir: 


This is in answer to your recent inquiry as to the status of the 
Bessey Memorial Fund established by the legislature in 1917. Secs. 55- 
169 to 85-173, Comp. St., 1929. It appears clear to us that the Board of 
Regents of the University are public trustees who have “the control, 
general charge, management and disposition of the memorial fund.” The 
state treasurer is the custodian of securities and despository of the 
funds of the trust. His duties are simply to make payment under 
direction of the commission, without discretion in the premises. 


As stated in Section 85-173, Comp. St., 1929, 


“In all cases hereunder, moneys shall be paid out by the 
state treasurer only on the direction of said commission, as 
in cases for the payment of expenses of the university, on appro- 
priation duly made, and all unused funds, together with such 
notes and mortgages, shall be in the custody of the state 
treasurer.” 
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If mortgages are to be foreclosed, collections made and funds 
invested the Board of Regents of the University of Nebraska is charged 
with the responsibility therefor. We take it that the board will be 
the proper party in any suit pertaining to the administration of this 
trust. 


As regards the assignment of the mortgage mentioned from the 
Lincoln Trust Company in which tke assignee’s name was not mentioned, 
the form of assignment being in blank, we would strongly advise im- 
mediate writing in of the name of the board as trustee of the memorial 
fund, and that the assignment be recorded in the proper court. This 
responsibility is in the board as in other matters of administration not 
involving strictly depository duties. The bankruptcy of the Lincoln 
Trust Company has no legal effect upon the assignment made to the 
hoard long prior to the filing of the bankruptcy petition. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


PUBLIC GRAIN WAREHOUSES LICENSED UNDER U. S. WARE- 
HOUSE ACT NOT SUBJECT TO PUBLIC GRAIN WARE- 
HOUSE LAWS OF NEBRASKA 


October 24, 1932. 


Mr. J. F. Miller, 
Secretary, Nebraska State Railway Commission, 
State House. 


This is in answer to a question, orally submitted by Hon. C. A. 
Randall, Chairman of the Nebraska State Railway Commission, as 
follows: Are public grain warehouses, licensed under the United States 
Warehouse Act, subject to the public grain warehouse law of this State? 


It is the opinion of this department that any warehouse licensed 
under the United States Warehouse Act is not subject to the grain 
warehouse law of this State. Section 20, Chapter 160, Laws of Nebraska, 
1931, page 423, is as follows: 


“Public grain warehouses, except warehouses which are li- 
censed under the United States Warehouse Act shall be under 
the supervision and subject to the inspection of the State Rail- 
way Commission and shall be known as State Licensed Grain 
Warehouses.” 
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This conclusion is not affected by the fact that such a warehouse 
may handle scme grain that moves in intrastate commerce. The law 
contains no exception. The intention of the Legislature is disclosed 
by the fact that the provision, relating to bonds of the prior law, 
Act approved March 17, 1930, being Section 88-202, C. 8S. 1929, as 
follows, is not retained in the present Act: 


“Public grain warehouses, except warehouses which are 
licensed under the 'Jnited State Warehouse Act, and which are 
bonded to the same extent as required of warehouses licensed 
under this Act, shall be under the supervision of and subject 
to the inspection of the Department of Agriculture of Nebraska 
and shall be known as State Licensed Grain Warehouses.” 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
By HUGH LAMASTER, Assistant Attorney General. 


BOARD OF CONTROL HAS NO POWER TO TRANSFER BOY 
COMMITTED BY COURT TO STATE INDUSTRIAL SCHOOL 
TO MEN’S REFORMATORY 


November 17, 1932. 


Honorable Harry S. Thorpe, 
Chairman, Board of Control, 
Lincoln, Nebraska. 


Dear Sir: 
You ask: 


“As to whether or not section 83-127 of the Revised 
Statutes of Nebraska gives this Board the power to transfer a 
boy committed by the court to the State Industrial School to 
the Men’s Reformatory.” 


My answer to the question you ask is, no. 


It is only male persons not less than sixteen nor more than thirty 
years of age who can be sentenced to the reformatory for boys (83- 
1004) and when they are sentenced and confined therein, they may 
be transferred to the penitentiary by the Board of Control if they 
appear to be incorrigible (83-1008). Boys of sane mind under the age 
of eighteen who have been convicted of any crime whatever, whether 
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it is a misdemeanor or a felony, may be committed to the Boys’ Indus- 
trial School, arid if they are under sixteen years of age, it is possible 
that they may be committed to that school although they have com- 
mitted no crime, but merely because their environment is bad. 


It is obvious I think, that the Legislature did not intend that a 
boy who had committed no crime or at most one involving slight moral 
delinquency, might be transferred by successive steps and without 
the formality of a new trial to the state penitentiary. 


Respectfully submitted, 
C. ‘A. CORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


PENITENTIARY—MANUFACTURE OF AUTOMOBILE LICENSE 
PLATES—PROCEEDS FROM MAY BE PLACED IN 
INSTITUTION CASH FUND 


August 16, 1932. 


Hon. H. D. Thorpe, 
Chairman Board of Control,” 
Lincoln, Nebraska. 


Dear Sir: 
You inquire: 


“Will you please advise us if, in your opinion, the proceeds 
from the sale of license plates to the Department of Public 
Works as covered by House Roll No. 19 can properly be placed 
in the institution cash fund as are the proceeds from the sales 
of every other kind of merchandise. See last paragraph, Section 
26, House Roll No. 5.” 


House Roll No. 5 to which you refer is Chapter 4 of Laws of 
Special Session held in 1931. Section 26 of that act appropriates among 
other things “For each institution respectively all institutional or other 
cash receipts.” 


House Roll No. 19 (now Chapter 22 Session Laws of 1931) provides 
among other things that the number plates issued to registrants of 
motor vehicles shall be manufactured in the state penitentiary and 
that the cost of making such license plates shall be paid each year 
be the Department of Public Works to the Board of Control. I take it 
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from this that money received for the manufacture of license plates 
at the State Penitentiary belongs to the institutional cash fund and 
that it may rightfully be placed therein. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


POARD OF CONTROL--AUTHORITY TO GRANT RIGHT OF WAY 
OVER STATE LANDS 


May 3, 1932. 
Mr. Harry S. Thorpe, 
Chairman, Board of Control, 
Lincoln, Nebraska. 


Dear Sir: 


In answer to the letter of Superintendent N. C. Abbott to your 
board in which he says: 


“A movement is afoot to construct a scenic drive along the 
Missouri from Plattsmouth down. It will be a most beautiful 
road and give travelers an opportunity to see one of the 
loveliest stretches of Nebraska. People are pretty generally 
granting a right-of-way. The Greggsport Improvement Club, 
sponsoring the scheme, has asked me whether the State will 
permit the road builders an easement without cost through one 
corner of the State’s block on the hill-top four blocks from our 
main building. Likely the curve would cut into the block eighty 
feet. We use the block only as a rental property and derive an 
income of $18.00 a year from it. I should like to grant this 
permission; the block with a corner cut off for scenic highway 
will be more valuable than it now is.” 


I will say that I doubt the right of the Board of Control in strict 
law to grant such permission without the consent of the Legislature. 
39-133, Compiled Statutes, 1929 edition reads as follows: 


“Roads or streets shall not be established or opened across 
the lands reserved by the state for its various institutions 
lying adjacent thereto without the express consent of the 
legislature.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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COUNTY—LIABILITY FOR SUPPORT OF PATIENTS IN STATE 
HOSFITAL FOR INSANE 


April 11, 1932. 


Hon. H. S, Thorpe, Chairman, 
Roard of Control, 
Lincoln, Nebraska. 


Dear Mr. Thorpe: 


This is in answer to your letter of April 8, 1932, in which you 
state and inquire: 


“Will you kindly advise us under what circumstances and 
conditions a county is liable for the maintenance of patients in 
our state hospitals for the insane.” 


In our opinion, a county is liable for the maintenance in state 
hospitals of all patients committed thereto by the county’s insanity 
board, except (1) patients having a legal settlement in some other 
county (83-715); (2) patients having no ascertained legal settlement 
in this state (83-716); (3) patients having relatives legally liable and 
responsible for their maintenance (83-718); and patients having estates 
sufficient to provide for their maintenance in the hospitals (83-733). 

For construction of the statutes on the county’s liability for sup- 
port of insane persons having a legal settlement in the county, (see 
State v. Stanton County, 100 Neb. 747; State v. Gage County, 100 
Neb. 753; Clay County v. Adams County, 69 Neb. 106). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


BOARD OF CONTROL—AUTHORITY TO CONSENT TO ADOPTION 
OF MINOR CHILD 


January 12 1932. 
Mrs. Nellie G. Benson, 
Member of Board of Control, 
Lincoln, Nebraska. 


Dear Madam: 


83-506 provides that 
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“The agent of the board of control, acting under the in- 
structions of the board, is hereby authorized to consent to the 
adoption of any child who has been committed to it by a court 
acting under juvenile court law, (43-201 to 43-228) and such 
committal shall be held to be an order authorizing the board of 
control to consent to its adoption by any person or persons 
it deems fitted to become the guardian of such child.” 


Where the mother of a minor child is insane and its parents are 
in poor circumstances financially and are unable to support it properly 
and it has been found to be a dependent child or a neglected child 
by a juvenile court and has been committed as such to the Board of 
Control, I am of the opinion that the poard of Control can consent 
to the adoption of said child. 


The section of statute which provides that the parents may relin- 
quish the custody and control of a minor child and consent to its 
adoption (43-102) was passed in 1897. 


The section of statute which provides that the Board of Control 
may authorize its agent to consent to the adoption of any child 
which has been committed to it by a court acting under the provisions 
of the juvenile court law, was passed in 1911. It is the later enact- 
ment and as such it may be considered to modify and take precedence 
over the earlier statute in so far as the two are in conflict. 


I am of the opinion, however, that it will be well to get the 
consent in writing of the father also in all such cases. 


The courts have great regard, and rightly so, I think, for 
the claim of parents to the care and custody of their children but it 
would be going far, to allow the fact that an insane mother was 
incapable of consenting to an adoption to prevent a child from being 
adopted into a good family where it would have a good home when 
the father of the child and the Board of Control to whom its custody 
had been given by a juvenile court are both willing and anxious to have 
such adoption take place. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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CHURCH PARSONAGE NOT EXEMPT FROM TAXATION 
WHEN RENTED 


December 10, 1930. 


Mr. T. M. Scott, 
County Judge, 
Aurora, Nebraska. 


Dear Sir: 


You ask our opinion as to whether a Presbyterian parsonage which 
is being rented for $20.00 per month, the proceeds going to the 
Federated Presbyterian and Congregational churches of Aurora, is tax- 
able property. 


In our opinion such property is taxable. 


Section 5821, Compiled Statutes for 1922 exempts from taxes prop- 
erty owned and used exclusively for religious purposes when such 
property is not owned or used for financial gain or profit to either the 
owner or user. It has been held by cur Supreme Court that this 
statute must be strictly construed, Y. M. C. A. v. Douglas County, 
60 Neb. 642, 83 N. W. 924, and that the use to which the property is 
put is the criterion by which to determine whether or not it is exempt 
from taxation, Y. M. C. A. v. Lancaster County, 106 Neb. 105, 182 
N. W. 593. 


It has frequently been held by our Supreme Court that where 
property belonging to a religious, charitable or educational association 
is leased or rented to outside parties for uses neither religious, char- 
itable or educational, that such property is not exempt from taxation 
even though the proceeds of the lease or rent are devoted to religious, 
charitable or educational purposes. First Christian Church v. Beatrice, 
39 Neb. 432, 58 N. W. 166; Y. M. C. A. v. Douglas County, 60 
Neb. 642, 83 N. W. 924, 52 L. R. A. 123; In re House of the Good 
Sheperd, 113 Neb. 489, 189 N. W. 981. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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GASOLINE TAX---REFUND FOR GASOLINE WASTED 
BY VANDALISM 


October 12, 1931. 


Honorable T. W. Bass, 
State Treasurer; Lincoln, Nebraska. 


Dear Dr. Bass: 


You state that you have been asked to make a refund of the 
gasoline tax on gasoline which was wasted by being allowed to run 
out on the ground. You state that the draining out of the gasoline was 
done by thieves or vandals. 


It is a great hardship on the corporations which lost the gasoline 
if they have to pay the tax. As a matter of public policy no payment 
should be asked or if payment has already been made, the state should 
made a refund. 


But the law and good morals are not always the same. We know 
of no law by which you are authorized to make a refund. Section 
66-405, C. S. for 1929, authorizes the state treasurer to refund “tax 
paid on motor vehicle fuel destroyed by fire or act of God.” The gasoline 
in question was not destroyed by fire nor by “act of God.” An act of 
God has been defined as ‘fa disaster with which the agency of man 
has nothing to do...... ,which could not have been occasioned by 
the interference of man, but proceeds from the physical causes alone.” 


Another court defined “act of God” as meaning “some inevitable 
accident which cannot be prevented by human care, skill or foresight, 
but results from natural causes, such as lightning, tempest, floods, 
and inundations.” 


Therefore, under the circumstances, the only remedy these oil 
companies have is to appeal to the Legislature for relief. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


OPINIONS 193 


TAXES—PAY MENT BY CHECK OR DRAFT—LIABILITY FOR 
WHEN CHECK DISHONORED 


November 30, 1931. 


Hon. T. W. Bass, 
State Treasurer, 
Lincoln, Nebraska. 


Dear Sir: 


Referring to items of $313.15 dishonored draft of Farmers Grain 
and Supply Company drawn on the Elba State Bank and $2118.36 
dishonored cashier’s check of First National Bank of Alliance, we 
would say that you should not file claims against these two defunct 
banks but should insist upon payment by the drawers attempting to 
make payment of tax obligations by means of such drafts. 


We suggest that you take this matter up with these drawers once 
more advising them that unless payment is received our office will 
be compelled to take action forthwith. 


Yours very truly, 
. A. SORENSEN, Attorney General, 
R. 


Cc 
By L. NEWKIRK, Assistant Attorney General. 


GASOLINE BOOTLEGGERS--PROSECUTION—VENUE IN COUNTY 
WHERE CAPITOL LOCATED 


September 6, 1932. 


Hon. T. W. Bass, 
State Treasurer, 
State House, 
Lincoln, Nebraska, 


Dear Doctor Bass: 


This is in response to your recent oral request for opinion as to 
whether persons suspected of importing gasoline into this state with- 
out paying the excise tax thereon, should be prosecuted in the Nebraska 
county where the importation occured, or in Lancaster County, where 
such person failed to pay the tax to the state treasurer as provided 
by the gasoline tax law (Sec. 66-405, 1931 Supp., Comp. St., 1929). 
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The Nebraske Supreme Court has apparently never decided the 
venue of prosecutions for failure to pay gasoline taxes. It follows that 
no lawyer’s or other person’s answer to your question can be safely 
regarded as entirely free from doubt, Nevertheless, with the aid of 
court decisions in other states upon gasoline-tax and other laws similar 
to our own gasoline-tax law, we have formed upon your question 
an opinion which we are willing to express for what it may be found 
to be worth. 


It appears that the Nebraska constitutional and statutory provisions 
pertinent to your question, are as follows: 


“In all criminal prosecutions the accused shall have the 
right to .... a speedy public trial by an impartial jury of 
the county or district in which the offense is alleged to have 
been committed.” 


Art. I, Sec. 11, Neb. Const. 


“Every dealer .... shall .... pay a tax of four cents 
per gallon upon all motor vehicle fuels .... remitting said 
tax to said State Treasurer, who shall receipt the dealer there- 
for, and pay the State Treasurer all of the money thus re- 
ceived” 


Sec. 66-405, 1931 Sunp., P. 116. 


“Any dealer, person, firm, co-partnership, company, agency, 
association or corporation who shall violate any of the pro- 
visions of this act, or who shall fail or refuse to pay such 
tax when due .... shall be deemed guilty of a misdemeanor 
and upon conviction thereof, shall be punished by a fine of 
not less than twenty-five dollars nor more than five hundred 
dollars. or by imprisonment in county jail for not less than 
thirty nor more than ninety days for each offense.” 

Sec. 66-410, Comp. St., 1929. 


It thus appears that the gasoline tax is not payable to anyone 
in the county wherein the gasoline is originally imported into this 
state. Instead the gasoline tax is payable to the state treasurer whose 
office and place of public business are generally known to be, and 
judicially recognized as being, in the State Capitol in Lincoln, Lancaster 
County, Nebraska. This command of the gasoline-tax law to pay the 
tax to the state treasurer, of course, points pretty clearly to Lancaster 
County as the county in which all offenses of failing to pay gasoline 
taxes are committed and in which all such offenses should be prosecuted. 
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The Kansas gasoline-tax law requires all gasoline taxes of that 
state to be paid to the state oil inspector, whose office and place of 
public business are generally known to be, and judicially recognized 
as being, in Topeka, Shawnee County, Kansas. The pertinent provisions 
of the Kansas law read as follows: 

“That said tax shall be paid by the dealer to the state 
oil inspector .... 


“The state oil inspector shall forthwith receipt the dealer 
for the amount of the tax and penalty paid.” 


Sec. 79-3005, 1931 Supp. Rev. Stat. Kansas, 1923. 


“Any dealer, person or asscciation or (of) persons, firm 
or corporation, violating any of the provisions of this act... . 
shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than one 
hundred dollars, or by imprisonment in the county jail for 
not more than thirty days, or by both such fine and imprison- 
ment.” 


Sec. 79-3011, 1931 Supp., Rev. Stat. Kan. 1923. 


Under these provisions of the Kansas gasoline-tax law, in the 
case of State v. Snell, 131 Kans. 370, 291 P. 737, the defendant, who 
was a dealer in gasoline in Cheyenne County, Kansas, was prosecuted 
in Shawnee County, Kansa,s the county of the Kansas state capitol and 
office of the state oil inspector, for failure to pay the gasoline tax. 
Upon his conviction the defendant appealed to the Kansas Supreme 
Court and contended that he was not subject to prosecution for failing 
to pay the tax in Shawnee County but was subject to prosecution for 
such offense only in Cheyenne County where he did business. But 
the Kansas Supreme Court held otherwise and affirmed the conviction 
for the reason stated in the syllabus as follows: 


“The venue of prosecutions for the refusal or failure of 
dealers to pay the tax on motor vehicle fuel to the state oil 
inspector, as provided by Chapter 274 of the Laws of 1925, is 
at the state capitol at Shawnee County, in which the state oil 
inspector maintains his office.” 


State v. Snell, 131 Kan. 370, 291 P. 737, citing 
Comm. v. Morrell Ref. Car Co., 129 Ky. 738, 742, 743. 
State v. Willman, 102 Kan. 503, 509, 170 P. 1052. 
State v. Brewster, 87 N. J. L. 75, 89 N. J. L. 658. 
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In the body of the opinien in the Snell case, the Kansas Supreme 
Court elaborated its views as.follows: 


“The staute does not expressly provide the place of pay- 
men, but does require it to be made to the state oil inspector, 
and it is a reasonable inference that it must be paid at the officé 
maintained by the state oil inspector. There he keeps his ac- 
counts with dealers, and there reports by dealers are filed and 
preserved for future reference. The state oil inspector is a 
state office created by law, and we must take notice of the 
existence of his office and the place where he transacts business 
with the public. It is a matter of general and common know- 
ledge that the office is at the capitol of state in Shawnee 
County, the headquarters of other state officers. Upon making 
collections, the state oil inspector is required to make daily 
transfers of the tax collected to the state treasurer, whose 
office is in the state house near that of the inspector.” 


“Our view is that payment of the tax was to be made to 
the state oil inspector at his office at the state house in 
Topeka, Shawnee County. The omission to comply with the 
statutory requirement occured in Shawnee County and the pro- 
secution was rightly brought in that county.” 


State v. Snell, 131 Kan. 370, 291 P. 737. 


In this holding and reasoning of the Kansas Court, our own re- 
search, criticism and reflection have revealed no infirmity or imper- 
fection worthy of legal notice. Hence, in framing our own conclusion 
on your question, we can paraphrase the last paragraph of the above 
quotation from State vy. Snell as follows: 


Our view is that payment of the tax was (is) to be made to the 
state treasurer at his office at the state house in Lincoln, Lancaster 
County. The ommission to comply with the statutory requirement (as 
to payment of the tax) occurred (occurs) in Lancaster County and 
the prosecution was (is) rightly brought in that county. 


It is therefore our opinion that upon the arrest of any persons 
anywhere in this state for importing or otherwise possessing ‘gasoline 
in this state without paying the lawful tax thereon, such persons 
should be brought to Lancaster County, Nebraska, for prosecution for 
such offense in the courts of Lancaster County. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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TAXATION—VALUATIONS OF REAL ESTATE—LEGALITY OF 
REDUCTIONS BY COUNTY BOARD OF EQUALIZATION 


July 15, 1932. 


Hon. William H. Smith, 
State Tax Commissioner, 
State House, 


Dear Sir: 


Your letter of July 13 at hand. You ask our opinion on three 
propositions. 


i. You say: 


“First—The abstracts of assessment are being received 
from the county assessors. These abstracts indicate that in 
most counties, real estate valuations have been reduced from 
10% in some counties to as much as 30% in others. 


“In your opinion, are these reductions legal?” 


In answer permit us to say that your question cannot be answered 
without knowing the methods followed by the various counties. The 
statute provides how a county board of equalization may reduce the 
assessed value of property. If the satute was followed the reductions 
would be legal; otherwise not. 


What is now 77-1601, Com. St., 1929, was amended in 1925 to 
provide among other things that 


“All real property in this state subject to taxation shall be 
assessed on the first day of April, 1926, and every fourth 
years thereafter, which assessment shall be used as a basis of 
valuation for taxation until the next regular asessment, except 
as hereinafter provided.” 


We are of the opinion that when the legislature enacted the above 
oeuoted provision of statute it had in mind that there would only be 
a general revaluation of real estate for taxation purposes once in every 
four years beginning with 1926. However, the legislature did not amend 
at that time or since 77-1702, Comp. St., 1929, which defines the duties 
of the county board of equalization and which reads in part as follows: 


“At its meeting in 1912 and every second year thereafter 
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equalize the valuation of real property of the county by... - 
lowering the valuation of such tracts and lots as are assessed 


too high ....In cases of evident error of assessment or of 
apparent gross injustice in over valuation .... of real prop- 
erty .... the county board of equalization may at its annual 
meetings consider and correct the same .... by lowering 


the assessed valuation of real property.” 


In this connection it should be borne in mind that the State 
Constitution contains a provision that “taxes shall be levied by valu- 
ation uniformly and proportionately upon all tangible property.” (Sec. 
1 of Article VIII of the Constitution of Nebraska). It follows, therefore, 
that in no case could the assessed valuation of real estate be lowered 
below the assessed valuation of other classes of tangible property 
which have the same actual value. If the assessed valuation of real 
estate is reduced below iis actual market value in the ordinary course 
of trade then all other classes of tangible property must be reduced 
to the same level. 


We are of the opinion that 2 county board of equalization had 
authority to change the assessed value of real estate this year when 
they were convinced that such real estate was assessed above its 
actual value at the present iime and much greater than its proportionate 
value as compared with the assessed value of other classes of tangible 
property in the county. 


In the case of Welch v. Douglas County, 103 Neb. 469, the 
Supreme Court held that: 


“A county board of equalization may upon proper notice 
raise or lower the valuation of real estate for taxation to 
correct an apparent gross injustice. Rev. St., 1913, Sec. 6437. 


“In such cases, no complaint is necessary.” 


In our opinion the proper procedure was for the owners of the 
real estate which it was alleged was valued too high to join in a 
petition to the county board of equalization asking that the valuation 
be reduced on the ground of error or apparent gross injustice in 
the valuation fixed. Such a petition should not only contain the 
names and addresses of the owners, or their representatives, but 
should also contain a legal description of the land owned by each 
signer of the petition. The petition should ask the county board of 
equalization to grant a hearing on a day to be fixed. At the time of 
the hearing evidence should have been produced to sustain the allega- 
tions of the petition that the real estate was overvalued and not 
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assessed on the same basis as other classes of tangible property. It is 
important that the county board of equalization should make a proper 
record of the filing of such a petition, the introduction of evidence, 
and consideration thereof, so that if an appeal is taken to the 
district court that the record will show that a proper legal hearing was 
held. 


The form which we approve and which was used in many 
counties follows: 


“TO THE COUNTY BOARD OF EQUALIZATION 


OOF seed asscecreusanse COUNTY, NEBRASKA: 


“We, the undersigned owners of the real estate described 
and listed after our names. respectively, show to your honorable 
body that the valuation of each tract of land herein described 
is assessed 25 per cent above its actual value and in excess of 
the valuation placed upon other tangible property of the 
same actual value all of which constitutes error in assessment 
and is grossly unjust. 


“WHEREFORE, we respectfully pray that a hearing be 
held in this matter and each of us asks that after due con- 
sideration your honorable body reduce the valuation for taxation 
purposes of his tract of land whose description is set opposite 
his name to the extent of 25 per cent or such other per cent 
as may seem to you just in order that said land may not be 
valued for taxation purposes above its actual value and above 
the assessed value of other tangible property both real and 
personal located in the same taxing district. 


“NAME ADDRESS DESCRIPTION OF LAND 


OWNED” 


2. You state: 


“Second—lIrrespective of the action of the various counties, 
the state board is required to equalize between counties and 
between the different classes of property therein. In your 
opinion, is the State Board justified in accepting the findings 
of the counties, irrespective of the methods employed in arriv- 
ing at those findings?” 


You are not justified in accepting without investigation the findings 
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of the various county boards of equalization. The county board of 
equalization in one county may have reduced the assessed valuation 
of farm real estate ten per cent, in another county the reduction may 
have been thirty per cent and in another county there may not have 
been any reduction. It is ycur duty to determine whether or not ten 
percent is too little a reduction, thirty per cent too much, and whether 
or not some change should have been made in the valuation of the 
third county. I strongly urge you to read the case of Hacker v. Howe, 
72 Neb. 385, 101 N. W. 255. That case contains an excellent discussion 
of the duties and powers of the board of equalization in equalizing 
between counties. 


The court in that case said in part: 


“The statute does not limit the state board in the matter 
of equalization to the aggregate value as shown by the returns 
of all the different counties. Its provisions are that the board 
may increase or decrease by per centum to be added to or 
deducted from the aggregate value of the different counties 
to make them conform to law... . The valuation of property 
assessed for taxation is primarily for essessing officers, and 
.... boards of equalization except as conferred by statutes are 
not authorized to change the result, and then only in order 
to effectuate an adjustment of values so as to bring about 
uniformity. Our statute, we think, contemplates that the state 
board of equalization my equalize valuations as between the 
different counties in the sense the word is usually and ordi- 
narily understood. That is, the state board is empowered to 
correct and adjust inequalities in valuation to the end that 
all property shall relatively be valued on the same basis for 
the purposes of taxation, as near as the same is practicable.” 


Briefly. therefore, in order to effect an equalization it is the duty 
of the board to ascertain whether the valuation in each county 
bears a just relation to that in all other counties, and if it does not, 
the board should increase or diminish the aggregate valuation in 
any county by adding or deducting such a percentage as will in its 
opinion be neccessary to produce such relation of equality. The sound 
discretion of your board in the matter will not be disturbed. With 
reference to county boards of equalization the Supreme Court of 
Nebraska in Meridian Highway Bridge Co. v. Cedar County, 117 Neb. 
214, 220 N. W. 241, said: 


“The sound discretion reposed in the board of equalization 
to hear and determine the valuation of property will not be 
disturbed by this court, unless so manifestly wrong that reason- 
able minds cannot differ thereon.” 
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To the same effect is the case of Hacker v. Howe, referred to 
above. 


3. You state: 


“Third—In determining the present value of real estate for 
taxation purposes, what elements, in your opinion, are taxing 
authorities justified in considering?” 


Section 77-201, Comp. St. 1929, answers your question in the 
following language: 


“All property in this state, not expressly exempt there- 
from, shall be subject to taxation, and shall be valued and 
assessed at its actual value. ‘Actual value’ as used in this act, 
shall mean its value in the market in the ordinary course of 
trade.” 


In the recent case of Schmidt v. Saline County, 239 N. W. 203, 
the Supreme Court of Nebraska said that 


“The net income derivable from real estate prudently used 
for the purpose for which it is best adapted, is a proper factor 
to consider in determining its actual value.” 


In 26 R. C. L. 365, Sec. 322, market value is defined as follows: 


“By fair market value is meant thé amount of money 
which a purchaser willing but not obliged to buy the property 
would pay to an owner willing but not obliged to sell it, 
taking into consideration all uses to which the property is 
adapted and might in reason be applied.” 


Permit me to call your attention to another rule that your board 
must keep in mind, namely, that 


“While, under the statute, all tangible property should be 
assessed at its actual value for the purpose of taxation, if 
assessed at less than actual value, then all should be assessed 
at the same proportion of actual value.”—Schmidt v. Saline 
County, supra. 


It was formerly the rule in Nebraska that no one could complain 
that his lands were assessed too high if not assessed at more than 
their actual value. But by reason of the reversal of the judgment 
of the Supreme Court of Nebraska by the United States Supreme 
Court in the case of Sioux City Bridge Co. v. Dakota County, 260 U.S. 
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441, 43 S. Ct. 190, 28 A. L. R. 979, it is now the rule of Nebraska 
that one whose property is assessed at less than its actual value may 
nevertheless complain if it is assessed at a higher proportion of its 
actual value than other tangible property in the state.Sioux City 
Bridge Co. v. Dakota County, 110 Neb. 597, 194 N. W. 729. 


In your letter you state that 


“Your presence at the hearings to be conducted by the 
board is urgently requested.” 


Our office is at all time ready and willing to assist your board 
to the best of our ability. If you will keep us informed of the time 
and place of the meetings of the board we will have present some 
representative from this office. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


CITIES AND VILLAGES—RIGHT OF COUNCILMAN TO SELL TO 
CITY OR VILLAGE 


August 15, 1931. 


Dr. W. J. Douglas, 
Mayor, 
Atkinson, Nebraska. 


Dear Sir: 


We are pleased to answer the question contained in your kind 
letter of August 13, 1931, as follows: 


Q. “In a village of second class with six councilmen and a mayor, 
can members of the council sell to the city without a contract 
legally?” 


A. No, but if the city accepts and retains the benefit of the 
articles so sold to it by a councilman, the city is liable to the council- 
man for the reasonable value of said article (Secs. 17-517, 18-301, 
Comp. St., 1929; 28 Neb. 852; 32 Neb. 744). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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NUISANCES—PUBLIC—ABATEMENT OF—CRIMINAL LIABILITY 
September 21, 1931. 


Mr. George Stolley, 
Benson Station, 
Omaha, Nebraska. 


Dear Mr. Stolley: 


Some time ago you took up with this office the question of what 
could be done to abate the nuisance 12 miles West of Omaha on the 
Lincoln Highway, where garbage of Omaha is dumped. 


Section 71-2301, C. S. for 1929, reads as follows: 


“The county boards of the several counties shall make and 
enforce regulations to prevent the introduction and spread of 
contagious, infectious, and malignant diseases in their respec- 
tive counties; and to that end a board of health shall be 
created, consisting of three members: the sheriff, who shall be 
chairman and quarantine officer; a physician who resides per- 
manently in the county, but if the county has no resident 
physician, then one conveniently situated, who shall be medical 
adviser, and who shall be chosen by the board of county com- 
missioners or supervisors; and the superintendent of public in- 
struction, who shall be secretary, which board shall make rules 
and regulations to safeguard the health of the people, prevent 
nuisances and unsanitary conditions, and to enfore the same 
throughout all the territory comprising said county, except 
incorporated cities and villages, and to provide penalties for 
the violation thereof. Should such board of health fail to enact 
rules and regulations as herein provided, the said county board 
of health shall be charged and it shall be its duty to enforce 
the rules and regulations promulgated by the department of 
public welfare.” 


Taxpayers may bring an action to procure a writ of mandamus 
against the county board of health te require such board to abate or 
cause to be abated the nuisance. The Supreme Court of Nebraska 
so held in State vs. Clark, 106 Neb. 59, and State vs. Hart, 106 Neb. 
€1. In the latter case the Supreme Court said in part: 


In an action of mandamus to compel a board of health to abate 
a nuisance, where, by the pleadings, it is admitted that a 
nuisance exists and that it is the duty of the board, under the 
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law, to abate it, it is not an interference with the board’s right 
to exercise a discretion on the question of the determination 
of whether a nuisance exists, for the court to peremptorily 
order that the board abate the nuisance.” 


Where a nuisance exists such as that caused by the dumping 
of garbage, feed yards not kept clean, and slaughter houses, the 
persons affected thereby may bring direct suit in the District Court 
to abate the nuisance. For that purpose you should hire some competent 
attorney. 


Furthermore, those responsible for the continuance of the nuisance 
are under certain circumstances subject to prosecution. Section 28-1014, 
C. S. for 1929, reads as follows: 


“Whoever shall put the carcass of any dead animal or the 
offals from any slaughterhcuse or butcher’s establishment. pack- 
ing house or fish house, or any spoiled meats or spoiled fish 
or any putrid animal substance or the contents of any privy 
vault, upon or into any river, bay, creek, pond, canal, road, 
street, alley, lot, field, meadow, public ground, market space 
or common or whoever, being the owner or owners, occu- 
pant or occupants thereof, shell knowingly permit the same to 
remain in any of the aforesaid situations, to the annoyance of 
the citizens of this state, or any of them, or shall neglect or 
refuse to remove or abate the nuisance occasioned thereby, 
within twenty-four hours after knowledge of the existence 
of such nuisance upon any of the above described premises 
owned or occupied by him, her or them, or after notice thereof 
in writing from the street commisioner, supervisor, constable, 
any trustee or health officer of any city or precinct in which 
such nuisance shall exist, shall be fined in any sum not less than 
one nor more than fifty dollars. If said nuisance be not abated 
within twenty-four hours thereafter, it shall be deemed a second 
offence against the provisions of this section and every like 
neglect of each twenty-four hours thereafter shall be considered 
an additional offense against the provisions of this section.” 


Section 28-1017, C. S. for 1929, reads as follows: 


“Whoever shall erect, keep up or continue and maintain 
any nuisance to the injury of any part of the citizens of this 
state shall be fined in any sum not exceeding five hundred 
dollars; and the court shall, moreover, in case of conviction of 
such offense, order every such nuisance to be abated or re- 
moved. The erecting, continuing, using or maintaining any 
building, structure or other place for the exercise of any trade, 
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emnloyment, manufacture, or other business which, by occasion- 
ing noxious exhalaticns, noisome or offensive smells, becomes 
injurious and dangerous to the health, comfort or property 
of individuals or the public; the obstructing, or impeding, 
without legal authority, the passage of any navigable river, 
harbor or collection of water; or the corrupting or rendering 
unwholesome or impure any watercourse, stream or water; or 
unlawfully diverting any such water-course from its natural 
course or state fo the injury or prejudice of others; and the 
obstructing or incumbering by fences, buildings, structures or 
otherwise, any of the public highways or streets or alleys of any 
city or village, shall be deemed nuisances; and every person or 
persons guilty of erecting, continuing, using or maintaining 
or causing any such nuisances shall be guilty of a violation of 
this section, and in every such case the offense shall be con- 
strued and held to have been committed in any county whose 
inhabitants are or have been injured or aggrieved thereby.” 


If you have evidence that either of these two criminal statutes 
have been violated, we suggest that you file a complaint with the 
county attorney of the county in which the nuisance is Iccated and 
ask that the parties guilty of maintaining the nuisance be prosecuted. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


COUNTY OFFICERS—COMPENSATION—DEPUTIES AND 
ASSISTANTS—NECESSITY OF APPOINTING 
COUNTY ENGINEER 


October 29, 1931. 


Mr. George E. Jones, 
Salem, Nebraska. 


Dear Mr. Jones: 
This is in answer to your letter of October 21, 1931. 


We fail to find any law requiring Richardson County to have a 
permanent appointed official known as a county engineer. Many of 
the duties which a county engineer would perform are already required 
of the county surveyor who is a regular elective county officer hold- 
ing an office which the county must fill by election (See Secs. 26-1601 
and 32-109, Comp. St., 1929). We are, however, convinced that when 
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the services of an engineer are required for any work which the 
county board is empowered by statute to manage, the ccunty board 
has for the appointment of an engineer for such work an implied 
power or authority which we can in no manner restrain or control. 
It is clear to us that for any abuse of the county board’s discretion in 
appointing engineers when required for putlic works managed by the 
board, the redress is rather political than legal. Hence, in answer to 
your first question we are constrained to advise that the county board 
may in its discretion retain or dispense with a county engineer but is 
not obliged to take upon itself or upon its members the professional 
responsibility involved in actually doing engineering work for the 
county. : 


You next inquire as to the statutory provision of salaries for 
county officers, deputies for the same and the compensation of 
deputies. 


According to our information Richardson County has 19,826 people. 
If this is the fact, we find the yearly salaries of county officers of 
Richardson County to be fixed by law as follows: 


Clerk, District Court, (Laws 1931, Ch. 65) __ 
County Attorney, (33-111, C. S. 1929) 
Register of Deeds, (Laws 1931, Ch. 65) ~_ 
County Clerk, (33-131, C. S. 1929) 
County Treasurer, (33-131, C. S. 1929) __ 
County Sheriff, (Laws 1931, Ch. 65) _ 
County Judge, (33-133, C. S. 1929) ___ 
County Assessor, (Laws 1931, Ch. 69) ~-----------___-! 


Instead of allowing the county surveyor to retain the fees for 
his services provided by law, the county board in its discretion may 
require the surveyor to account to the county for his fees and pay 
the county surveyor a salary of not to exceed $1800.00 a year (Laws 
1931, Ch. 65). 


The county commissioners each receive for their services from 
the county general fund five dcllars per day and ten cents per mile 
for time and travel necessarily spent and done in the duties of their 
offices. The total amount thus received from the general fund by 
each commissioner as such per diem and mileage must not exceed 
$1,500.00 per year. For each day actually employed in directing road 
work in his district each member of the county board is also entitled 
to be paid the sum of ‘ive dollars per day to be paid out of the road 
fund of his district (Laws 1931, Ch. 65). 
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The county superintendent’s compensation depends upon the 
county’s school population which the state superintendent’s office in- 
forms us is 6,308. If this is correct the county superintendent is entitled 
to an annual salary, to be fixed by the ccunty board, of not less than 
twenty-one hundred dollars (33-130, C. S. 1929). 


We fail to find any law which absolutely requires county officers 
to have deputies or other assistants and helpers. However, a general 
law (84-801, C. S. 1929) allows the register of deeds, treasurer, sheriff, 
clerk and surveyor each one deputy (See also 33-132, C. S. 1929). By 
a special statute (84-804, C. S. 1929) the county sheriff can appoint 
such number of deputies as he sees fit, subject to the county board’s 
power in its discretion to fix the number and compensaton of such 
deputies (State v. Harris, 100 Neb. 745). Other statutory provsions 
for deputies assistants and helpers of county officers are as follows: 


A. Clerk, District Court. 


“If the clerk of the district court thinks necessary, said 
clerk may with the approval of the county board be allowed 
one deputy at a compensation of not to exceed one-half of the 
amount paid the clerk of the court, and such other assistants 
at such compensation and for such time as the board may 
allow, all to be paid out of the general fund of the county” 


(Laws 1931, Ch. 65). 


B. Bailiffs, District Court. 


“The judge of the district court may, if the business of 
the court requires, appoint a bailiff or bailiffs ...... in 
counties having less than 60,000 inhabitants the appointment 
shall continue only so long as is necessary ... . Bailiffs shall 
receive for their services in counties having less than 60,000 
inhabitants three dollars per day” (33-110, C. S. 1929). 


C. County Attorney. 


“The county attorney may appoint one or more deputies 
who shall act without any compensation from the county, to 
assist him in the discharge of his duties: Provided, the county 
attorney of any county may, under the direction of the district 
court, procure such assistance in the trial of a person charged 
with the crime of felony, as he may deem necessary for the 
trial thereof, and such assistant or assistants shall be allowed 
such compensation for his services as the county board shall 
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determine, to be paid by order of the county treasurer, upon 
presenting to said board the certificate of the district judge 
before whom said cause was tried certifying to services rendered 
by such assistant or assistants” (26-904, C. S. 1929). 


D. Register of Deeds. 


“Provided, further, in counties having more than sixteen 
thousand inhabitants, each register of deeds may appoint one 
deputy and such assistants as are necessary for the proper 
conduct of the office, all such appointments to be approved by 
the county board, and all deputies and essistants to be paid 
monthly out of the general fund of the county, to wit: In count- 
ies having more than sixteen thousand and less than twenty-five 
thousand (25,000) inhabitants, no more than twelve hundred 
($1200.00) dollars per annum for the services of each deputy 
nor more than sixty dollars ($60.00) per calendar month for 
the services of each assistant” (Laws 1931, Ch. 65). 


E. Sheriff. 


“The Board of County Commissioners .... shall furnish 
the sheriff with such deputies as they shall deem necessary and 
shall fix the compensation of such deputy who shall be paid by 
warrant drawn on the general fund” (33-122, C. S. 1929). 


F. Assessor. 


“The compensation of the county deputy assessor and the 
precinct assessor shall be five dollars per day for the time 
actually and necessarily employed in the discharge of their 
duties. Vouchers for the amount claimed by the county deputy 
assessor and the precinct assessors as such compensation shall 
be approved by the county assessor before the claims are 
aliowed by the county board” (Laws 1931, Ch. 69). 


G. Superintendent. 


“The county board at their option may allow the county 
superintendent such clerk hire as they deem necessary” (33- 
130, C. S. 1929). 


H. County Clerk. 


“The deputy county clerks in their several counties shall 
receive as their only compensation for their services the follow- 
ing annual salaries: 
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“In counties having more than six thousand five hundred 
population and less than twenty-five thousand population they 
shall receive as their only compensation for their services the 
sum of twelve hundred fifty dcllars per annum. 


“In counties where the work of the office shall require 
the employment of assistants in addition to the county clerk 
and his deputy, the county commissioners .... shall have 
authority to provide therefor and for the compensation that 
shall be paid them, the salaries herein provided for to be paid 
county clerks, deputy county clerks and their assistants shall 
be paid in monthly installments from the general fund of the 
county” (33-131, C. S. 1929). 


I. County Treasurer. 


“In counties having more than six thousand five hundred 
population and less than twenty-five thousand population, the 
county treasurer .... shall have one deputy or chief clerk 
whose salary shall be twelve hundred fifty dollars per annum, 
and such other clerks and assistants to be appointed by him 
as the county board my find to be necessary, whose compen- 
sation shall be fixed by the county board” (38-131, C. S. 
1929). 


J. County Judge. 


“Every county judge shall have such assistants to be 
appointed to him as the county board shall deem necessary 
Whose compensation shall be fixed by the county board not 
to exceed the amount of the fees of the office in excess 
of an amount equal to the salary of the county judge, and 
at no time more than the following schedule, and shall be paid 
by warrant drawn on the General Fund of the county upon 
certificate of appointment and service from the county judge: 
Provided, however, in counties having more than 3,000 popu- 
lation, the county judge may have one assistant who shall 
be the clerk of the county court if the county board deems it 
necessary. In counties having more than 16,000 and less than 
20,000 population, $1,250.00” (33-134, C. S. 1929; Ford v. Boyd 
County, 111 Neb. 834). 


From the above quoted provisions it will be observed that the 
right of county officers to deputies, assistants and clerks, as well 
as the number and compensation of the same is largely in the county 
board’s control with which we have no right to interfere, and which 
within the legal limits described is subject to check only by political 
action within the counties concerned. 
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Your last question is: 


“Would also like to know when land values can be re- 
adjusted, for taxable purpcse, that is when can it be revalued 
by the assessor?” 


To this question, the answer is—once every four years. (37-1601, 
C. S. 1931). The last valuation for real estate taxation was made 
in 1930 and the next one is due in 1934. This is subject, of course, to 
the power of the county beard as a board of equalization, and of 
the courts on appeal, each year to correct, equalize and adjust erroneous 
or unjust and improper valuations (77-1707 to 77-1706, C. S. 1929). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


ELECTIONS—PRIMARY--CANDIDATE FOR NOMINATION TO 
OFFICE MAY ALSO BE CANDIDATE FOR DELEGATE 
TO NATIONAL CONVENTION 


February 19, 1932. 


Mr. G. B. Thomas, 
Deputy Secretary of State, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether one who has his name on a primary ballot 
as a candidate for a party nomination for office may also have his 
name on the same ballot as a candidate for election to the office of 
delegate to the national convention of a political party. 


The correct answer to the question you ask may not be entirely 
free from doubt but I am inclined to the opinion he may. 32-505 which 
provides that the name of no candidate shall appear on the ballot 
more than once was passed as a part of the general law and was last 
amended in 1903, four years before the primary election law was passed. 


When it was enacted it had reference solely to the ballots used at 
the general election and after the nominations had been made. It could 
have had no reference to the ballots used at the primary election for 
there was then no primary election in this state. 


OPINIONS 211 


If it is now applicable to a primary election it must be because the 
primary law itself makes it so by reference. 32-1104 does by reference 
make certain provisions of the general election law applicable to pri- 
mary elections, but it does not seem to me that the provision that no 
name shall appear on the ballot more than once is one of them. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 


LOST AND OBLITERATED CORNERS—DISTINCTION—DUTY OF 
COUNTY SURVEYORS TO PRFSERVE—DUTIES OF COUNTY 
BOARD AND STATE DEPARTMENTS REGARDING 


October 17, 1932. 


Mr. H. B. Lawson, 
State Surveyor, 
Capito) Building, 
Lincoln, Nebraska. 


Dear Mr. Lawson: 


You request an opinion from this office interpreting the provisions 
of Section 39-610, Compiled Statutes, 1929, requiring the perpetuation 
of corners of land surveys and providing for the restoration of lost 
corners. 


From a consideration of both the language and the purpose of 
Section 39-610, Compiled Statutes, 1929, I am of the opinion that it 
imposes a positive duty on the county surveyor to perpetuate corners 
which are liable to be obliterated or destroyed by road work or some 
other cause, and that the county surveyor is not required to wait 
until the Department of Public Works, the highway commissioners or 
road overseers notify him that any such corner is liable to be destroyed. 
I am further of the opinion that the county surveyor is entitled to his 
statutory compensation for perpetuating corners liable to be destroyed 
even though he has not been authorized by the county board to per- 
petuate such corners, 


It is true that Section 39-610, Compiled Statutes, 1929, provides 
that it shall be the duty of the Department of Public Works, the high- 
way commissioner and every road overseer in the construction and 
maintenance of the public highways where work is to be done that 
may cause the destruction of any corners of land surveys, to notify the 
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county surveyor, and Section 39-611 further provides that any road 
overseer, member of the township board, board of county supervisors, 
beard of ccunty commissioners or any highway commissioner who 
shall fail or neglect to notify the county surveyor of anv corner that is 
liable to be destroyed shall be liable for the expense of the re-survey 
and restoration of such corners lost or destroyed and for any damage 
sustained by the land owners by reason thereof. Tlis, however, does 
not, in my opinion, carry the inference that the surveycr must wait 
until so notified before he can take steps to nerpetuate corners liable 
to be destroyed. It merely imposes a duty to notify the surveyor of 
such cases on the officials named as an additional safeguard against 
the destruction of these corners, inasmuch as both the state and federal 
governments regard the destruction of land survey corners as a very 
serious matter. 


Where the corner is actually lost so that a re-survey is necessary 
to establish it the county surveyor is not entitled to compensation fur 
such re-survey from the county unless he has been ordered by the 
county board to make such re-survey to re-establish the lost corner. 


The term “lost corner” has been defined by the United States 
General Land Office in a pamphlet entitled “Restoration of Lost or 
Obliterated Corners and Subdivision of Sections”, issued June 1, 1909. 
to be as follows: 


“A lost corner is one whose position can not be determined, 
beyond reasonable doubt, either from original marks or reliable 
external evidence.” 


The same pamphlet points out that an obliterated corner is not 
the same as a lost corner, It defines an obliterated corner as follows: 


“An obliterated corner is one where no visible evidence 
remains of the work of the original surveyor in establishing it. 
Its location may, however, have been preserved beyond all 
question by acts of landowners, and by the memory of those 
who knew and recollect the true situs of the original monument. 
In such cases it is not a lost corner.” 


I would say, in general, that any corner which it is possible to 
locate without a re-survey is not a “lost corner’ even though it may 
be obliterated so as to require some search and digging to locate it, 
but wherever there is danger that any corner, even though it is ob- 
literated, is liable to be destroyed by road work, so that all trace of it 
is lost, it becomes the absolute duty of the county surveyor to perpetu- 
ate such corner by proper means, and he is entitled to compensation 
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for such work whether authorized by the county board or not. It is 
also the duty of the Department of Public Works or any county or 
township officer doing or supervising road work to notify the county 
surveyor of such corners and failure to do so subjects such officers to 
liability as set forth in Section 39-611. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General. 


SURVEY CORNERS—DUTY OF PRIVATE PARTIES DOING 
CONSTRUCTION WORK TO PROTECT 


October 20, 1932. 
Mr. H. B. Lawson, 
State Surveyor, 
Capito) Building, 
Lincoln, Nebraska. 


Dear Mr. Lawson: 


Apropos of our recent opinon to you regarding perpetuation of 
survey corners, I call your attention to Sections 34-201 and 34-202, 
Compiled Statutes, 1929, which I did not mention in the opinion. 


They are as follows: 


“It shall be the duty of every individual or corporation 
engaged either directly or indirectly in the construction of 
any irrigation ditch, drainage ditch, railroad, side track or 
spur track, or any other construction, or any other means what- 
soever, that endangers or may endanger or may cause the loss 
or destruction of any land mark or corner of land surveys or 
boundaries, to employ the county surveyor of the county where- 
in they are situated to properly perpetuate or witness said 
land marks and corners according to law.” 


“Any individual or corporation who shall fail to protect such 
land marks or corners shall be responsible for all damage that 
may accrue to the party injured by reason of such loss or de- 
struction.” 


I thought it would be well to call your attention to these statutes 
as a supplement to our opinion. 


Yery truly yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General. 
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BUILDING AND LOAN ASSOCIATIONS—-RIGHT OF DIRECTORS 
TO RETIRE STOCK FROM LOAN FUND 


October 27, 1932. 


Honorable Charles W. Bryan, 
Governor of the State of Nebraska, 
Lincoln, Nebraska. 


Sir: 


You submit to this office for answer a letter written to yourself 
by Mr. Geo. B. Wilson, Chief Building and Loan Examiner in this 
state in which in speaking of the Building and Loan Association he says: 


“Under the plan of the association requests for withdrawal 
have been Histed in the order received, but since the withdraw- 
als have been in excess of the available funds on hand, the 
directors of the association availed themselves of the provision 
in Section 8-304 of the statutes, which reads in part as follows: 
‘At no time, however, shall more than one-half of the urloaned 
funds in the treasury of the association be applicable to the 
demands of withdrawing shareholders without the consent of 
the Board of Directors.’ 


“Each day’s receipts, after deducting the estimated daily ex- 
penses and the estimated amount necessary for reserve require- 
ments, have been divided 50-50 into a Withdrawal Fund and a 
Loan Fund. The Withdrawal Fund has been used to retire 
the withdrawal notices filed in the order filed. The Loan Fund 
has not been absorbed by making new loans and a substantial 
amount has accumulated in this fund out of which the Directors 
have been paying certain withdrawal requests irrespective of 
what position they may held on the withdrawal list and 
in some cases funds have been paid to shareholders who did 
not have a notice of withdrawal filed. 

“The Directors of the association contend that the Loan Fund 
can be used by them as they see fit to carry on the business of 
the association, either for making new loans on real estate or 
stock or for retiring stock. They claim that since they have set 
aside 50% of the net receipts to the Withdrawal Fund they 
have complied with the provisions of the statutes.” 


and in which he asks: 


“If the Directors are within their statutory rights in paying 
withdrawals or retiring stock out of the Loan Fund?” 
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8-304, Compiled Statutes provides that the constitution of such an 
association shell contain eauitakle provisions permitting any share- 
holder to withdrawal of cll or part of his or her stock payments by 
giving written notice to the secretary or managing officer of the 
association, but it also provides that 


“At no time, however, shall more than one-half of the unloaned 
funds in the treasury of the association be applicable to the 
demands of the withdrawing shareholders without the consent 
of the board of directors.” 


This clearly implies that if the directors give their consent, more than 
one-half of the unloaned funds in the treasury may be used in pay- 
ment of the amounts due withdrawing stockholders. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General. 
GEORGE W. AYRES, Assistant Attorney General. 


COSMETOLOG Y—FINGERWAVING—BARBER NOT ENTITLED TO 
PRACTICE 


May 9, 1932. 


Hon. Charles W. Bryan, 
Governor of Nebraska, 
Capitol Building, 
Lincoln, Nebraska. 


Dear Governor: 


Pursuant to your request we have investigated the question pre- 
sented by Mrs. Sellhorn, Secretary of the Board of Cosmetology Exam- 
iners, as to whether a licensed barber who does fingerwaving could 
be successfully prosecuted for practicing cosmetology without a license. 


Section 71-2002, Compiled Statutes, 1929, defines “barbering” as 
follows: 


“Any one or any combination of the following practices 
(when done upon the upper part of the human body for cos- 
metic purposes and not for the treatment of disease or physical 
or mental ailments and when done for payment either directly 
or indirectly or without payment for the public generally), 
constitutes the practice of barbering. Shaving or trimming the 
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beard or cutting the hair. Giving facial and scalp massages 
or treatments with oils, creams, lotions or other preparations 
either by hand or mechanical appliances. Singeing, shampooing 
or dyeing the hair or applying hair tonics. Applying cosmetic 
preparations, anteseptics, powders oils, clays or lotions to scalp, 
face, neck or upper part of the body.” 


It is my opinion that this definition of barbering is not broad 
enough to include fingerwaving, which is a method of dressing the 
hair but could hardly be crlled, I think, either cutting, singeing, 


shampooing or dyeing the hair or applying hair tonics. I am of the 


opinion that a licensed barber is not authorized to practice finger- 
waving if he does not have a cosmetologist’s license. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General. 


BANKS—OFFICERS—SALE OF NOTE BY PRESIDENT TO BANK 
AS VIOLATION OF LAW FORBIDDING BORROWING 
OF MONEY BY OFFICER 


April 20, 1932. 


Hon. Charles W. Bryan, 
Governor of Nebraska, 
Lincoln, Nebraska. 


My dear Governor: 


This is in answer to your recent request for an opinion on the 
following state of facts: 


“The president and manager of a state bank receives from 
a tenant of a farm wlich he individually owns, a note covering 
cash rental. He then sells this note to the bank of which he 
is president and manager, endorsing it, however, without re- 
course. Does or does not this transaction constitute a violation 
of Section 8-149, which states that no officer other than a 
director shall be permitted to borrow any of the funds of the 
bank, directly or indirectly?” 


In our opinion this transaction is not a violation of Section 8-149. 
That is a criminal statute and is therefore strictly construed. 
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Moreover this transaction involves a “qualified indorsement” which, 
under the provisions of Section 62-309 “constitutes the indorser a mere 
assignor of the title to the instrument.” Under the provisions of Sec- 
tion 62-506 the qualified indorsement warrants “First. That the instru- 
ment is genuine and in all respects what it purports to be; Second. 
That he (the indorser) has a good title to it; Third. That all prior 
parties had capacity to contract; Fourth. That he (the indorser) has 
no knowledge of any fact which would impair the validity of the 
instrument or render it valueless.” 


These sections clearly indicate that the transaction is not a loan 
within any ordinary meaning of that term and is not a borrowing of 
money by the indorser within the meaning of said Section 8-149. 


Our answer is limited to the question asked and must not be con- 
strued as an approval of the practice which is a matter for regulation 
by department rule. 


Very truly your, 
Cc. A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 


DEPARTMENT OF TRADE AND COMMERCE—BANK RECEIVER- 
SHIPS—AUTHORITY OF SECRETARY TO RECEIVE PLEDGE 
OF ASSETS TO SECURE DEPOSITS—PROTECTION 
FROM LOSS THROUGH FAILURE OF 
DEPOSITORY BANKS 


January 23, 1932. 


Hon. Charles W. Bryan, 
Governor of Nebraska, 
State House, 

Lincoln, Nebraska. 


Dear Governor Bryan: 


This is in answer to your recent requests for our opinion on the 
following matters: 


First: Is the secretary of the department authorized to demand or 
receive a pledge of assets of a state bank to secure deposits of funds 
collected by the secretary as receiver of failed banks? 
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In the case of Bliss v. Pathfinder Irrigation District, case No. 28019, 
decided January 7, 1932, the Supreme Court of Nebraska held: 


“A Nebraska state hank is without au'hority to pledge 
any of its assets to secure a denosit of funds excent in thcse 
instances where it is expressly authorized so to do.” 


The court svecifically held in that case that since the irrigation 
district, though a “public” corporation was not a “municipality”, it 
could not lawfully hold assets of a bank pledged to secure the district’s 
deposits. The court in this connection was construing Section 77-2601, 
Comp. St., 1929. which authorizes suit on contracts securing deposits 
or loans of “public monevs, or other funds belonging to the state or 
to any county, schocl district, city or municipality.” 


Since we fail to find any statute wherein state banks are “ex- 
pressly authorized” te pledge assets to secure bank-receivershin 
moneys, we are constrained to advise that such pledge is unlawful. 


Second: How may the secretary of the department protect these 
receivership funds and also himself as such receiver as against possibil- 
ity of loss due to the failure of the depository bank? 


In the Pathfinder Irrigation District case, supra, the court, in 
arriving at its conclusion concerning the pledging of assets to secure 
deposits, had occasion to refer to Section 8-140, Comp. St., 1929, which 
makes it a felony for any officer, director, stockholder or employee 
of a bank, or any other person, “to pay any money or give any consid- 
eration of value, or render any service for, or at the request of, a 
depositor or any other person as an inducement, in addition to the legal 
interest, for making or retaining a deposit in the bank.” Under this 
section the depositor is also guilty of a felony in any such case. 


In State v. Nebraska State Bank (Nebr. 1929) 225 N. W. 778 the 
last sentence of the section above quoted was up for consideration. 
The court said: 


“The statute is highly penal and should be strictly con- 
strued— 


“The purpose of the statute is to penalize corrupt agree- 
ment entered into with intention of evading the law as to 
allowable interest: and while contracts which plainly and 
inevitably result in an infraction are within the spirit of the 
prohibition, we do not think that the legislature intended to 
anathematize transactions not tainted with an evil purpose, 
and which merely may or may not result, and that only inci- 
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dentally, in an unimportant advantage, and which can only be 
brought under the ccndemnation of the statute by an attenuated 
process of reasoning.” 


In 7 C. J. 642, it is said: 


“A bank deposit may be subject to any agreement which 
the depositor and the bank may make with respect to it, so 
long as the rights of third persons are not injuriously affected.” 


In MecFerson y. National Surety Co., 72 Colo. 482, 212 Pac. 489, the 
court held: 


“To obtain deposits a bank may give security for them, 
and the giving of indemnifying bonds for such purpose is a 
matter of ordinary business within the bank’s authority.” 


In First American Bank & Trust Co. v. Town of Palm Beach, 
(Fla. 1928) 117 So. 900, the court, quoting from U, S. F. & G. Co. v. 
Village of Bassfield, 148 Miss. 109, 114 So. 26, said: ‘ 


“*A bank may receive special, specific and general deposits 
and give security for them.’”-—Citing Morse on Banks and 
Banking, Vol. 1, Sec. 63, p. 122. 


While the court might hold a surety bond furnished by the bank 
to secure deposits to be an “inducement” for the deposit within the 
meaning of the above Section 8-140, we seriously douht if it would do 
so. At any rate, until the court definitely holds that such a surety 
bond comes within the ban of the statute, we would say that a bank 
may secure a depositor by furnishing him a surety bond. 


If the furnishing of a surety bond is impossible or impracticable, 
investments of funds in liquid, guilt-edge securities might be author- 
ized by the court in the receivership proceedings. This method may 
or may not be practicable due to the condition of the investment 
securities market, the length of time the funds are to be held before 
distribution, ete. 


As to the secretary’s liability for possible loss of receivership funds 
by failure of depository banks, we believe his liability, unless other- 
wise specifically defined in his bond, is not materially different from 
that of any other receiver or trustee. He is required as such fiduciary 
to exercise good faith and ordinary care or the “same degree of care 
and prudence which ordinarily careful men would exercise in similar 
matters.” 53 C. J. 164, 156. We would suggest that he secure the 
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court’s approval of all his acts toucling kis holding and safekeeping 
of receivership moneys. 


Third: What rule of law is followed in the liquidation of state 
banks in the payment of dividends? 


This question has been asked especially in regard to dividend 
payments to secured creditors. Section 8-1,102, Comp. St., 1929, pro- 
vides: 


“The claims of depositors, for depcsits, not otherwise secured, 
and claims of holders of exchange, shall have priority over all other 
claims, except federal, state, county and municipal taxes,” etc. 


In the recent case of State ex rel. Sorensen, Attorney General v. 
First State Bank of Alliance, 239 N. W. 646, the court in applying this 
section to a secured deposit of city funds, held: 


“Where city, on state bank’s insolvency, received proceeds 
of collateral securing deposits, claim for excess over proceeds 
of security is one ‘otherwise secured,’ and not entitled to share 
assets on equality with depositors in class ‘not otherwise 
secured’.” 


This holding excludes all secured deposits from the class entitled 
to priority under Section 8-1,102,supra. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 


TAXATION—LIABILITY TO OF LANDS TAKEN BY BOARD OF 
REGENTS OF STATE UNIVERSITY FOR YEAR 
IN WHICH TAKEN 


December 4, 1930. 
Mr. Farley Young, 
Deputy County Attorney, 
Lincoln, Nebraska. 


Dear Sir: 


Speaking of certain lands to which the Board of Regents of the State 
University of Nebraska took title on September 29, 1930, and October 
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10, 1930, respectively, you inquire whether this property is subject to 
the payment of taxes for the year 1930. 


In answer to the question you ask I will say that in my opinion it 
is not. 


The purchase was made and the land became in effect the prop- 
erty of the State of Nebraska prior to December 1, 1930, which is the 
date on which real estate taxes for the current year became a lien 
on real estate (except city taxes on real estate in metropolitan cities). 


Inasmuch as this land became the property of the state before 
the lien thereof of the 1930 tax accrued and lands belonging to the State 
are exempt from taxation by reason of both constitutional and statutory 
provisions it seems clear that the taxes under consideration never 
became a lien on the land and may be stricken from the tax list. 
I am returning herewith in compliance with your request the letter 
of Mr. Foster to Mr. Bell. 


Very truly yours, 
C. A. SORENSEN. Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY SURVEYOR--ENGINEER—SUPERVISES BRIDGE WORK 
PERFORMED BY COUNTY—COUNTY BOARD—RIGHT TO 
OPERATE COOK SHACK WITHOUT LETTING BIDS 


December 16, 1930. 


Mr. John L. Riddell, 
County Attorney, 
York, Nebraska. 


Dear Sir: 


This is in answer to your letter of December 12, 1930. You refer 
to Sections 2714, 2723, 2731 and 5015, Compiled Statutes of Nebraska, 
1922. With reference to the construction of these statutes you inquire 
as follows: 


“1, In case county board should reject all bids and do 
their own work, would it be necessary to employ county engin- 
eer if the cost was over $500.00 on any one contract? 


“2. Has the county board any authority to operate a cook- 
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shack for the bridge gang and in the season’s operation purchase 
supplies and food, the cost of which exceeds $500.00 without 
advertising for bids on the cost of furnishing said supplies and 
food?” 


In answer to your first question permit us to say thet Section 5015 
leaves no doubt that in cases of bridge work performed by the county 
the county surveyor or county engineer has charge of the work. Your 
county undoubtedly has a county surveyor and if it does, we see no 
reason why he would not be in charge of this work under the statute. 
In answer to your second question permit us to say that Section 2714 
leaves no doubt that bridge jobs involving the expenditure of more than 
$500.00 must be let to competitive bidding. With this thought in mind 
we have heretofore consistently advised that when the county does the 
work itself it should advertise for bids for the material. We do not, 
however, believe that it must advertise for bids for the labor or for 
any expense in connecticn with taking care of the labor, such as a 
cook-shack, supplies and food for the bridge gang. The language 
of the statute is that there must be a letting of bids when the cost and 
expense for furnishing materials in connection with the bridge exceed 
$500.00. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By CLIFFORD L. REIN, Assistant Attorney General. 


COUNTY OFFICES—HOURS OPEN—RIGHT OF COUNTY BOARD 
TO DICTATE HOURS 


December 19, 1930. 


Mr. Arthur L. Hutton, 
County Judge, 
Rushville, Nebr. 


Dear Sir: 


I do not recall any provision of statute that fixes the time county 
offices must be open and in the absence of such a provision, I doubt 
the legal right of the county board to dictate the time. I am under 
the impression that county officers who maintain offices (except 
county surveyors and county superintendents) usually keep them open 
until 5 P. M. and open a little after 8 A. M. at this season of the 
year, but that they close for one hour at noon. 
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The Civil Administrative Code Law provides that all secretaries, 
deputies, assistants and employees in the several departments shail 
work not less than eight hours each day except on Sundays, legal 
holidays and Saturdays. The law permits them to quit at noon on 
Saturdays. Of course the county officers are not under that law. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 


STATE AUDITOR—RIGHT TO DRAW WARRANTS ON VOUCHERS 
SIGNED BY DEPUTY SECRETARY OF CODE DEPARTMENT 


February 16, 1931. 


Honorahle George W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 


Dear Sir: 
I have your letter of February 13th reading as follows: 


“My attention is directed to the action of the State Senate 
and later to your recent opinion respecting the qualifications 
for the heads of the several administrative departments under 
the Governor. 


“The Auditor’s office cannot draw warrants against state 
funds except upon vouchers signed by proper officials for 
which a specific appropriation has been made. 


“May I, upon vouchers from departments where the Gover- 
nor has in charge some person known as a ‘Deputy’ or ‘Code 
secretary’, recognize the signature of the ‘Deputy’ or ‘Assist- 
ant’ as the ‘Head’ of the department? 


“In the past vouchers have been signed by the several 
secretaries of the several administrative departments, certify- 
ing that the claim is ‘Just and Correct’. Such approval that 
the claim is just and correct is the authority which the auditor 
must require in passing upon vouchers as it is impossible for 
this office to check every item purchased or service rendered 
the state. These vouchers, have in the past, also received the 
rubber stamp approval of the Governor appended in the Tax 
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Commissioner’s office and which I interpret as merely the 
approval of such an expenditure but not certifying that the 
bill is correct and just. 


“If heads of the several administrative departments are 
not appointed and confirmed es provided for, who is this office 
to recognize as the proper official to certify that the claims are 
correct and just from these various departments?” 


Section 84-304, Compiled Statutes of Nebraska for 1929, makes it the 
duty of the Auditor “to audit, adjust and settle all claims for services 
rendered or expenditures made for the benefit of the state.” 


In the case of Fisher vs. Marsh, 113 Neb. 153, 202 N. W. 422, the 
Supreme Court of Nebraska declared that the State Auditor before 
drawing a warrant must satisfy himself that the appropriation has been 
made within the biennium for the specific purpose for which the claim 
is filed, and that the claim is just. 


Section 84-307, Compiled Statutes of Nebraska for 1929, reads as 
follows: 


“The auditor, whenever he may think it necessary to the 
proper settlement of any account, may examine the parties, 
witnesses or others, on oath or affirmation, touching any matter 
material to be known in the settlement of such account.” 


The law does not provide that claims for services performed by 
employees in the various Code departments have to be approved by the 
head of the department. It is of course a requirement that in your 
discretion you have a right to ask. In the absence of secretaries, the 
Governor is the head of each of such departments. Furthermore, by 
Section 81-108, Compiled Statutes of Nebraska for 1929, the Governor 
hes authority to fix the salaries of all appointees in these departments. 
Therefore, under the circumstances, only by a statement from the 
Governor have you any way of knowing who the appointees are and 
what salary each one is to receive. The Governor is the proper official 
to certify that the claims in the various Code departments are just 
and correct, 


You state that the vouchers contain the rubber stamp approval of 
the Governor appended by the State Tax Commissioner. In our opinion 
that form of approval is the approval of the Governor. The fact that 
it is made with a rubber stamp is immaterial if the Tax Commissioner 
has the authority to use the stamp for the Governor. By Section 81-106, 
Compiled Statutes of Nebraska for 1929, the State Tax Commissioner 
is given specific authority to act for the Governor in the supervision 
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and examination of the accounts and financial reports and statements 
of expending agencies of the state and to examine at any and all times 
into the accuracy and legality of the accounts. This section further 
specifically provides that the State Tax Commissioner shall have author- 
ity “to examine and approve or disapprove such vouchers, bills and 
claims as are by law made subject to the approval of the Governor.” 


House Roll No, 281, Chapter 25 1929 Session Laws, appropriated 
forty thousand dollars for the payment of the salaries of the secretaries 
of the various Code departments. No part of this appropriation may 
be used to pay the salaries of clerks, assistants, and deputies in the 
Code departments. If no secretaries are appointed, the unused portion 
of this appropriation will lapse. The salaries of the various officials, 
clerks, and assistants, other than Code secretaries, may only be paid 
out of the money appropriated for the various Code departments, by 
House Roll No. 280, Chapter 24, Session Laws of Nebraska for 1929, 
under the sub-head of “Salaries and Wages”. 


In said appropriation bill is the following restrictions: 


“No person receiving compensation from a ‘Salaries and 
Wages’ appropriation shall receive additional compensation 
from any ‘Maintenance’ appropriation, or from any appropria- 
tion of fees. And further provided where there is a ‘Salaries 
and Wages Appropriation’ no office salaries and wages can be 


.” 


paid from ‘Maintenance’, 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 


LEGISLATURE—RIGHT OF MEMBER TO HOLD OFFICE OF 
DEPUTY COUNTY ASSESSOR—PROCEDURE TO 
TEST RIGHT 


September 18, 1931. 


Honorable Henry J. Beal, 
County Attorney, 
Omaha, Nebr. 


Dear Mr. Beal: 
Your letter of August 3lst at hand in which you say: 


“A delegation of five people were in to see me about bring- 
ing quo warranto against C. K. 
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“It seems that Mr. K was a member of the last legislature 
and introduced a bill, which was later passed, creating the job 
of Field Deputy under County Assessor Sam Greenleaf. Then 
a month ago Greenleaf appointed K to this posilion, and these 
people contend he has no right to hold this position, and ask 
that quo warranto be brought against him. 


“T would appreciate it if your office could handle this quo 
warranto.” 


As I understand it the contention is that the appointment of Mr. K. 
is in violation of Section 16 of Article 3 of the State Constitution which 
reads as follows: 


“No person elected or appointed to the Legislature shall 
receive any civil appointment to a state office during the term 
for which he has been elected or appointed, and all such ap- 
pointments shall be void; nor shall any member of the Legis- 
lature, or any state officer be interested, either directly or in- 
directly in any contract, with the state or any county or munici- 
pality thereof, authorized by any law enacted during the term 
for which he shall have been elected or appointed, or within 
one year after the expiration of such term.” 


The first question is whether or not K received “any civil appoint- 
ment to a state office’. I do not think so, The office of deputy 
county assessor in our oninion is not a state office. 


In Hastings v. Jasper, 314 Mo. 144, 282 S. W. 700, it was recently 
held: “We have held that the words ‘state officers’ as used in the 
constitution refer to such officers whose official duties and functions 
are coextensive with the government of the state. Following this rule, 
we have held that a sheriff, deputy sheriff, and a clerk of the circuit 
court are not state officers for the reason that their jurisdiction is 
confined to a county.” In other cases digested in Words and Phrases, 
state officers are tius distinguished from county offices. This dis- 
tinction was also, in my cpinion, known, intended and observed by the 
framers of our Art. III, Sec. 16. This intent to confine the disability 
to state as distinguished from county offices, is even plainer in the 
former constitution (1875, Art. III, Sec. 13) where the current, elected 
legislator was declared ineligible to “any civil appointment within 
the state from the governor and senate.’ When the present, 1920, 
Art. III, Sec. 16 was submitted to the electors, it was explained by the 
framers that the amendment was only for the purpose of imparting 
the disability to current appointed as well as to current elected legis- 
\ators (See Proceedings of the Constitutional Convention, 1919-1920, 
Vol. Il, Page 2842). The amendment left undisturbed the class of 
offices for which the legislator’s disqualification existed. 
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The second question is whether or not K is disqualified for the 
deputyship by being “interested, either directly or indirectly in any 
contract, with the state or any county or municipality thereof, author- 
ized by any law enacted during the term for which he shall have 
been elected or appointed, or within one year after the expiration of 
such term.” 


We doubt that K’s relationship to the county is based upon a 
contract. A public office is not based upon a contract—46 C. J. 928, 
Note 95. In Baker v. State, 112 Neb. 654, 200 N. W. 876, the Supreme 
Court of Nebraska held that a deputy county treasurer was a public of- 
ficer subject to the laws with reference to county officers. The interest 
of Mr. K in the deputyship is in the compensation and emoluments there- 
of which he is entitled to receive if at all not by reason of any contract 
but by reason of appcintment to the office. “Where provision is made 
by statute for the position of deputy, such deputy is appointed as a 
public officer.” 46 C. J. 1062, Note 90; 1063, Notes 4, 5, and 6. 


It is also suggested. we understand, that Mr. K viclated his oath 
as a legislator by accepting this deputyship. The oath required K 
among other things to refrain from accepting any promise of office 
for supporting any bill. No proof has been presented to us that there 
was any agreement between the county assessor and Mr. K that Mr. 
K would be appointed a deputy if the bill raising the salary of the 
assessor was passed. But assuming for the purpose of argument that 
the charge is true, we do not believe that it is a basis for quo warranto 
action. His oath is what is known in law as a “promissory oath”. 
Under the Constitution each House of the Legislature is the sole judge 
of the qualifications of its members and it has been repeatedly held that 
“this power is exercised to the exclusion of every other tribunal”.—25 
R. C. L. 379, Note 5. If a special session of the Legislature should be 
called, undoubtedly the question of whether or not Mr. K has violated 
his legislative oath could be raised by some member. I doubt seriously 
the right of any court to disqualify Mr. K as a legislator on the scle 
ground of having violated his oath. 


For a reason that has not been mentioned, however, I am inclined 
to believe that Mr. K is not entitled to hold his position. 


Said House Roll 346 is entitled, “an act to amend Section 33-129, 
Compiled Statutes of Nebraska, 1929, relating to fees and salaries; 
to provide a schedule of salaries for county assessors in counties hav- 
ing a population of over one hundred thousand and less than two 
hundred thousand, and in counties having a population of over two 
hundred thousand and to repeal said original section.” 
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It is observed that this title makes no mention of a purpose or 
object to create the offices of chief field deputy and chief office 
deputy to the assessor in counties of over two hundred thousand 
people. 


However, the text of said law purports to create said offices and 
certain other employments in the following language: 


“He (county assessor in counties having a population of 
over two hundred thousand) shall have two chief deputies; 
a chief field deputy whose salary shall be three thousand dcllars 
per annum, and a chief office deputy whose salary shall be 
twenty-five hundred dollars per annum; and such other clerks 
and assistants to be appointed by him as the county board may 
find to be necessary whose compensation shall be fixed by the 
county board.” 


The title of this law thus confines it to the subject of compensation 
of county assessors. The text expands the law to include not only 
compensation of county assessors but the provision of additional official 
and non-official help to county assessors in certain classes of counties. 
A question therefore arises as to whether this law complies with the 
following provision of Sec. 14, Article III, Nebraska Constitution: 
“No bill shall contain more than one subject which shall be clearly 
expressed in its title.” 


The following quotations from Ruling Case Law are very instruc- 
tive: 


“There can be no surer test of compliance with the con- 
stitutional requirement of singleness of subject than that none 
of the provisions of an act can be read as relating or germane 
to any other subject than the one named in the title.”—25 R. 
C, L. 844, Note 11. 


“There is not a sufficient compliance with the consti- 
tutiontal requirement if the act is broader than the title, 
even though other provisions besides those contained in the 
act could have been included in one act having a single broader 
subject expressed in its title, and so much of the law as is not 
embraced in the title is invalid.”—25 R. C. L. 866, Notes 3-5. 


“The constitutional requirement is violated where the 
body of a statute covers a subject affecting a class that is 
broader and more comprehensive than the one expressed in 
the title.”—25 R. C. L. 866, Note 7. 
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In the light of these rules, it is clear to me that under the title of 
House Roll 346 the provision for the compensation of county assessors 
in counties of over two hundred thousand people and the provision 
for official and non-official assistants to such assessors are two different 
subiects. They might, of course, be sustained as independent com- 
ponents of a broader legislative subject clearly expressed in a title 
cifferent from that of Hcuse Roll 346. Thus, Hcuse Roll 346 might be 
invulnerable to the subject and title objection if it were entitled “an act 
relating to county assessors”; or “an act relating to the compensation 
and assistants of county assessors.” But such is not the law and the 
litle before us. This law speaks by its title only to the compensation 
cf county assessors; and by its text, to both the compensation and assis- 
tants of county assessers. This the text of the law does by creating 
new offices and employment in no manner referred to in the title. 
Such omnibus duplicity is in manifest contravention of the constitutional 
requirement that no bill shell contain more than one subject which shall 
be clearly expressed in its title. Constitutionally speaking, the provision 
of assessor’s assistants was either an apt subject for new legislation 
or for an amendment to Section 32-212 relating to the election of county 
assessors and the selection of their assistants. 


We believe, therefore, that that part of the Act creating the office 
of field deputy county assessor is probably in contravention of Section 
14, Article III of the State Constitution, which reads in part as follows: 


“No bill shall contain more than one subject, and the same 
shall be clearly expressed in the title.” 


As to the proper remedy, permit us to say that we doubt our 
authority to commence quo warranto proceedings. In the case of State 
vs. Scott, 70 Neb. 681, 97 N. W. 1021, the Supreme Court of Nebraska 
said: 


“The original writ of quo warranto which has been large- 
ly superseded by informations in the nature of quo warranto, 
was a high prerogative writ and, like all other extraordinary 
processes, it generally would only lie when no other adequate 
remedy would afford the required relief. The rule appears to 
even go further with reference to quo waranto than with ref- 
erence to extraordinary proceedings by injunction or mandam- 
us. In the latter, it being the rule that they may be invoked 
where there is no adequate remedy at law, but in quo warranto 
it is held that it will not lie where there is even an adequate 
remedy by bill in equity.” 


For the raising and settling of this constitutional question if the 
county board of Douglas County continues to pay the salary of Mr. K 
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there is a plain adequate remedy at law on the part of any Douglas 
County taxpayer. From the allowance of the claim of Mr. K for 
salary by the county board, he may appeal direct to the District Court 
and if necessary from the District Court to the Supreme Court. I 
know of nothing to prevent any taxpayer from testing the question 
by bringing a suit to enjoin the payment of any compensation to Mr. K. 
on the ground that that part of the Act creating the office of field 
deputy is unconstitutional. 


Therefore, under all the circumstances we do not believe that our 
office should seek to interfere by bringing quo warranto proceedings. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 


CITIES AND VILLAGES—FRANCHISE TO POWER COMPANY-- 
MAXIMUM RATE FIXED—POWER OF COMPANY TO 
RAISE RATE SO FIXED 


August 24, 1931. 


Mr. R. R. Allison, 
“The Laurel Advocate”, 
Laurel, Nebraska. 


Dear Sir: 
In your letter of August 14, 1931, you inquire: 


“Supposing that the people of this town voted to sell to 
them (high line companies) the local plant and grant them a2 
franchise in which the rates were specifically stated, would 
it be possible for the high line company at some later date, 
while the franchise was still in effect, to raise their rates by 
application to the railroad commission or any other body that 
might have jurisdiction? Would the rates stated in the fran- 
chise be compulsory on the company to whom the franchise is 
granted? Is the franchise a contract between the two parties 
or not and what would be action if the company at any time 
did desire to raise their rates over those stated in the franchise.” 


The questions asked are so bound together as to the subject matter 
involved that we. will attempt to answer them without reference to 
their order, 
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Assuming that Laurel is a village as distinguished from a city of 
the second class, the pertinent statutory law is found in Sections 17-427 
and 17-440, Compiled Statutes of Nebraska, 1929, as follows: 


“In addition to the powers hereinbefore granted cities and 
villages under the provisions of this chapter each city and 
village may enact ordinances for the following purposes: 
(1879 p. 210; 1881 p. 172; 1883 p. 117; 1885 p. 162; 1887 p. 
291; Ann. 8912; Comp. 1788; R. S. 1918, 5105; C. S. 1922, 4278.)” 


“To grant a franchise to and make a contract with any 
person, company or association for the privilege of granting 
to such person, company or association the furnishing of light 
for the streets. lanes, alleys and other public places and prop- 
erty of said city and the inhabitants thereof, and to levy a tax 
for the purpose of paying the ecsts of such lighting the streets, 
lanes, alleys and other public places and property of said city; 
and the furnishing of power to the residents, citizens and 
corporations doing business in such city. ((1887 p. 295; 1895 p. 
111; 1905 p. 252; Ann 8926; Comp. 1802; R. S. 1913, 5118; C. S. 
1922, 4291).” 


These sections are practically identical to those formerly relating 
to like powers of secnod-class cities in this state. Therefore, the decision 
of our Supreme Court in the case of City of University Place v. Linc- 
coln Gass & Electric Light Co., 109 Neb. 370, 191 N. W. 432 (1922) 
may be regarded as authority on part of the questions you present. 
That case in an opinion by Judge Redick, ably reviews several of the 
leading cases in this country and holds: 


“By Section 1708, Comp. St., 1909, set forth in the opinion, 
a city of the second class not having power to regulate rates 
had power to contract for the furnishing of gas to the city and 
its inhabitants and fix therein a maximum charge for such 
service.” 


“An ordinance reciting ‘that, in consideration of the rights 
and privileges granted herein, the grantees shall have a right 
to charge not in excess of $1.50 per 1,000 cubic feet of gas,’ 
etc. ,;which is accepted by the company, constitutes a contract 
the obligation of which may not be impaired by either party.” 


The court, however, left undecided the specific question you raise 
as to the power of the State to step in, through direct legislative 
action or by some regulatory body, and abrogate the franchise contract 
in so far as it attempts to fix rates. The court said in this connection: 
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“Whether or not the state. by the exercise of its paramount 
authority to regulate rates which may be charged by public 
utility corporations, may intervene upon a showing that the 
rate fixed by the contract is unreasonable or confiscatory, not 
decided.” 


While that decision, standing alone, seems to leave the question 
open in this state, we have other decisions by our Supreme Court that 
are more definite on this point. For example, in the case of Marquis 
v. Polk County Telephone Co, 100 Neb. 140, 158 N. W. 927, it was held: 


“Unless expressly authorized and empowered by the legis- 
lature so to do, a municipal corporation has no power by con- 
tract to deprive the state of the right of regulation of rates of 
a public service corporation.” 


“A contract or agreement made in a franchise ordinance 
by which the maxiuum rates to be charged by a telephone 
company for the use of telephones by the inhabitants of the 
city are determined is made subject to the right of regulation.” 

“Since the adoption of the constitutional amendment cre- 
ating the state railway commission and the passage of the law 
specifying the duties of said commission, that body has power 
to regulate the rates charged for the use of telephones in cities 
of the second class.” 


The federal courts, for the most part, follow the decisions of the 
state courts in construing state constitutional and statutory provisions 
as applied to the questions raised. Therefore the decisions of our own 
Supreme Court, will, in all likelihood govern in any suit in the fed- 
eral courts involving these questions. 


We would say that the weight of opinion in this country and, we 
believe, the view of our own courts may be summed up in four rules, 
as follows: 


lst: That if the power to contract as to rates has been granted by 
the legislature to the municipality, a contract entered into between 
the municipality and a public utility company will be valid and binding 
as between the parties, whether or not the rates later prove excessive 
or inadequate. 


2nd: That it is legally possible for the state to thus limit or sus- 
pend its sovereignty in the exercise of its police power if the term 
involved is not unreasonable in point of time. 
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3rd: That suspension of such police power will be given strict 
construction in favor of the state. 


4th: Whether the state may abrogate or terminate such contract- 
ual provisions by later legislation or regulation through public utility 
commissions will be determined by the particular constitutional and 
statutory provisions in each state, as construed by the highest courts 
thereof; and, in the absence of such construction the federal courts 
will make their own construction, resolving every doubt in favor of 
the inherent or reserved power of the state. 


A late decision of the federal Supreme Court is in the case of 
Raidrozd Commission of California v. Los Angeles Railroad Corpor- 
ation, 280 U. S. 145, 74 L. Ed. 282, 50 S. Ct. 71. The fcllowing are 
pertinent excerpts from the opicion of the court in that case: 


“J. It is possible for a state to authorize a municipal cor- 
poration by agreement to establish public service rates and 
thereby to suspend for a term of years not grossly excessive 
the exertion of governmental nower by legislative action to 
fix just compensation to be paid for service furnished by public 
utilities. Detroit v. Detrcit Citizens’ Ry. Co., 184 U.S. 368, 
382, 22 S. Ct. 410, 46 L. Ed. 592; Viclsburg v. Vicksburg Water 
Works Co., 206 U. S. 496. 508, 515, 27 S. Ct. 762, 51 L. Ed. 1155; 
Public Service Co. v. St. Cloud, 265 U.S. 352, 355, 44; S. Ct. 492, 
68 L. Ed. 1050. And where a city, empowered by the state so 
to do, makes a contract with a public utility fixing the amounts 
to be paid for its service, the latter may not be required to 
serve for less even if the specified rates are unreasonably high. 
Detroit v. Detroit Citizens’ Ry. Co. supra, 184 U. S. 389, 22 S. 
Ct. 410, 46 L. Ed. 592. And, in such case, the courts may not 
relieve the utility from its obligation to serve at the agreed 
rates, however inadequate they may prove to be. Public Serv- 
ice Co. v. St. Cloud, supra. 


“This court is bound by the decisions of the highest courts 
of the states as to the newers of their municipalities. Georgia 
Ry. Co. v. Decatur, 262 U.S. 432, 438, 43 S. Ct. 613, 67 L. Ed. 
1065. 

“2, But, assuming that the fares were established by the 
franchise contracts, we are of opinion that such contracts 
have been abrogated. The state had power upon the company’s 
application, through its commission or otherwise, to terminate 
them. Pawhuska v. Pawkuska Oil & Gas Co., 250 U.S. 394, 
39 S. Ct. 526, 63 L. Ed. 1054; Trenton v, New Jersey, 262 U.S. 
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182, 186, 43 S. Ct. 534, 67 L. Ed. 937, 29 A.L.R. 1471; Henderson 
Water Co. v. Corporation Commission, 269 U.S. 279, 46 S. Ct. 
112, 70 L. Ed. 273; Denney v. Pacific Tel. Co., 276 U. S. 97, 48 
S. Ct. 223, 72 L. Ed. 483.” 


There was a strong dissent by three justices (Brandeis. Holmes and 
Stone) in that case. Although both parties in the svit agreed that, 
under the constitution and laws of California the commission, although 
established after the contract in question, could legally abrogate the 
rates therein established, there was a sharp issue as to whether it had 
actually done so. Justice Brandeis also raised the point that the grant 
of the franchise was sufficient consideration to bind the company to 
the contract rate, and, on this point we believe that your village can 
secure for itself the maximum of protection, even assuming that the 
state may later abrogate the contract. That is to say if in your fran- 
chise contract you make the very existence and life of the grant de- 
pend upon the rate or maximum rate you fix in the grant, the courts 
will have difficulty in sustaining a continuance of such life or term 
in the face of an increased rate from whatever source such increased 
rate may be authorized. As held in the university case and by the 
federal court of this circuit in the case of Nebraska Gas & Electric Co. 
V. Stromsburg, 2 F. (2d) 520, the contract as between the parties will 
be binding. Therefore, if the continued existence of the maximum rate 
is necessary to the continued existence of the life of the grant, there 
would seem to be no good reason why the courts, after an increase over 
such maximum rate, should force the village to continue on a bargain 
expressly repudiated in the grant itself. 


Since a village in this state has now no power to regulate rates 
of public utilities, and since there is now no public regulatory body 
in charge of this matter, it would seem that the fixing of maximum 
rates in any proposed franchise to a private utility company is al- 
together advisable for the protection of the people’s rights. Whether 
therefore, it is possible for the state to abrogate those rates is at 
present an academic question. At least temporary protection is af- 
forded and, as above suggested, it is altogether possible that con- 
ditioning the life of the grant on the continued existence of such 
maximum rates may. for all practical purposes, prove to be an absolute 
protection to the village against excessive rates, Legally, of course, in 
case rates are not fixed in the franchise, any excessive rate is subject 
to attack in the courts, but since the courts do not fix rates, their 
power is limited to simply annulling such excessive rates. Practically, 
therefore, especially in the case of a village with limited funds and 
experience in such matters, it will find its chief protection in the ex- 
press terms of the franchise it grants. 
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We would suggest that your village engage the services of some 
weputable lawyer experienced in matters of this kind. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 


‘CITIES AND VILLAGES—RIGHT TO REQUIRE PERSONS HANDL- 
ING FOOD TO TAKE PHYSICAL EXAMINATION 


June 17, 1931. 


Mr. G. F, Martin, 
McCook, Nebraska. 


Dear Mr. Martin: 
Question: 


“Can city of McCook pass ordinance requiring all persons who 
handle or distribute food in restaurants, stores, wholesale houses, etc. to 
take physical examination and if found to have venereal disease to be 
barred from such occupation?” 


In answer permit us to say: 
1. Charter Powers of city: 


“To make regulations to secure the general health of the 
city” Section 16-241, Compiled Statutes for 1929, (cities 5,000 
to 25.000). Section 17-125 Compiled Statutes for 1929, (cities of 
second class). 


“To make regulations to prevent the introduction and 
spread of contagious, infectious or malignant diseases into the 
city. “Section 16-239, Compiled Statutes for 1929, (cities 5,000 
to 25,000). Section 17-123 Compiled Statutes for 1929, (Second 
class cities), 


2. Application of Power to Question: 


“A charter, granting a city the power to enact and enforce 
ordinances necessary to protect health, of the inhabitant of the 
city, held an express delegation of authority to the city, to en- 
act an ordinance making it an offense punishable by a fine 
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for any operation of a food products establishment, including 
grocery stores. to employ a person with an infectious or contag~ 
ious disease, and requiring all those engaged in such establish- 
ments to have medical examinations of themselves and their 
employees, including the Wasserman blood test, at intervals of 
not more than six montls.” Langley v. Dallas, Tex. Civ. App. 
May 19. 1923, 252 S. W. 203. 


“Municipal corporations may require that persons engaged 
in handling food products offered for sale subject themselves 
to medical examinations, and may prohibit the employment of 
persons suffering with infectious or contagious diseases.” 


43 Corpus Juris 372, Notes 36.37. Langley v. Dallas, (Tex. Civ. 
A.) 252 S. W. 203, Ex Parte Vaughan, (Tex. Cr. A.) 246 S. W. 
373. Hanzal v. San Antonio, (Tex. Civ. A.) 221 S. W. 237. 


In our opinion therefore, the city of McCook may enact and en- 
force an ordinance along the lines suggested. 


Sincerely yours, 
C, A. SORENSEN, Attorney General. 


INTANGIBLE TAX LAW—TAX SALE CERTIFICATES TAXABLE 
UNDER 


June 5, 1931. 


Mr. John W. Yeager, 
Attorney at Law, 
Omaha, Nebr. 


Dear Sir: 


The State Tax Commissioner has submitted to this department for 
answer your letter of the Ist instant to him in which you inquire 
whether tax sale certificates are taxable under the intangible tax law. 

In answer to the question you ask I will say that in my opinion 
they are. When one purchases the interest of the public in delinquent 
taxes, the tax sale certificates becomes his property just as a tract 
of land which he purchases from the state and pays for becomes his 
property and no reason occurs to me at this time why the property of 
a private person should be exempt from taxation in the one case than 
in the other. 
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Of course land which one has purchased from the state and paid 
for is not exempt from taxation while privately owned. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 


OIL—TRACTOR FUEL—WHEN NOT SUBJECT TO TAX 


May 1, 1931. 
The James Poultry Co., 
Falls City, Nebraska. 


Gentlemen: 


You state that you are planning to market a special fuel for tractor 
use only that it will have an initial boiling point slightly over 200 
degrees. You ask our opinion as to whether such a fuel will be subject 
to the four cent tax on motor vehicle fuels. 


It is our opinion that under our law such a fuel as you propose 
to sell is not subject to payment of this tax. 


Section 66-401, Comp. St., 1929, defines motor vehicle fuels which 
are subject to this tax to “include such fuels known as gasoline, benzol, 
naptha (naphtha) and benzine with an initial boiling point under two 
hundred (200) degrees Fahrenheit; and such other volatile and in- 
flammable liquid as may be produced or compounded for the purpose 
of. or as may be used for, operating or propelling motor vekicles ex- 
cept the product commonly known as kerosene oil, kerosene distillate, 
crude petroleum, naptha (naphtha) and benzine with a boiling point 
over two hundred degrees Fahrenheit; residum gas oil or smudge oil.” 

If the product which you propose to market can properly be class- 
ified as kerosine oil, kerosine distillate, crude petroleum, naphtha, 
or benzine and its initial boiling point is over 200 degrees Fahrenheit, 
or if it is a residum gas oil or a smudge oil, then I believe it is not 
subject to payment of a gasoline tax. Any other volatile or inflammable 
liquid for use in tractors, including gasoline, benzol, naphtha or benzine, 
having an initial boiling point under 200 degrees, must pay the tax. 

It would be necessary, of course, that your product be inspected 
by the Department of Agriculture and pass the specific gravity test 
as prescribed in Section 66-305, Compiled Statutes of Nebraska, 1929. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General. 
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MOTOR VEHICLE FUEL--PRICE POSTING LAW CONSTRUED 
August 7, 1931. 


Mr. M L. Endres, 
State Sheriff, 
Lincoln, Nebraska. 


Dear Mr. Endres: 


Your letter of August 5th at hand with reference to Senate File 
No. 102. 


This law went into effect August 3, 1931. It provides as follows: 


“It shall hereafter be unlawful for the owner and /or pro- 
prietor, his agents, employees or servants, of any filling sta- 
tion, lubritorium and/or other establishments, selling or dispens- 
ing gasoline or other motor vehicle fuels, to fail, refuse or 
neglect to post or display, during business hours, in a conspic- 
uous place on the premises occupied by him, a sign or placard 
not less than eight inches by ten inches in dimension, having 
a white background and having printed thereon in black fig- 
ures not less than three inches in height the selling price per 
gallon of gasoline or uther motor vehicle fuels, in the manner 
hereinafter required by the provisions of this section. The 
price per gallon shall be so posted and, or displayed so that the 
figures or legend on said signs and or other advertising devices, 
shall not indicate any sale price other than the price per 
gallon of such motor vehicle fuels, including the tax thereon, 
expressed in one combination of numerals in one horizontal 
line. 


Our interpretation of the law is briefly as follows: 


1. Each figure must be not less than 3 inches in height but may 
be more. Each figure in a fraction must also be 3 inches in height, 
«he placard or sign on which the figures are posted must not 
be less than 8 inches by 10 inches in dimension and must have a 
white background. The figures must be in black. 


2. The price of each grade of gasoline sold must be posted. This 
price must be posted so that the public will know the price of each 
grade. 


3. The prices must be posted in a conspicuous place. It is illegal 
to post the price within the building or where the sign will not be 
readily seen by the public. 
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4. The price posted for each grade of gasoline must be the price 
per gallon to the customer of the gasoline sold. This price must be 
expressed in one combination of figures on one line, Under this law 
it is illegal to use the old signs of “10e+4c tax”. The intention of the 
Legislature seems to have been that the public should be informed by 
a sign showing in large letters the total price per gallon for which 
the gasoline is sold and to prohibit dealers from using a sign which 
states the price of the gasoline less the 4 cent tax. 


Sincerely yours, 
C, A. SORENSEN, Attorney General. 


BANK, LIMIT OF INDEBTEDNESS. 
August 3, 1931. 


Mr. E. A. Houston, 
Attorney at Law, 
Niobrara, Nebraska. 


Dear Mr. Houston: 


Answering your inquiry of July 29th regarding the following pro- 
vision in Article 5 of the-Articles of Incorporation of the Bank of 
Niobrara: 


“The indebtedness of this corporation shall at no time exceed 
the amount of its paid in capital and surplus except for deposits.” 
We would say that this provision does not violate the law although 
it is not in conformity with the provisions of Section 24-205 Comp. 
Stat, 1929, the general corporation statute dealing with debt limit of 
corporations generally. In our opinion Section 8-136, being a special 
provision dealing with banks governs over this general provision and 
authorizes such a provision as above indicated. Certainly the secretary 
of the Department of Trade and Commerce could not authorize re- 
discounts in an amount in excess of paid up capital stock and surplus 
if the articles strictly followed the provisions of 24-205. Giving effect 
to both sections requires us to hold that Section 8-136 governs pro 
tanto on this point. 


Yours very truly, 
Cc, A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 
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BUILDING AND LOAN ASSOCIATIONS—VOTING RIGHTS OF 
MEMBERS HOLDING DIFFERENT CLASSES OF STOCKS 


January 2, 1931. 


Mr. F. L, Wolff, 
c/o Lincoln Savings & Loan Ass’n., 
Lincoln, Nebraska. 


Dear Sir: 
Re: Lincoln Savings & Loan Ass’n. 


Your request for an opinion, under date of Decetber 22, 1930, has 
come to us through the Department of Trade and Commerce. 


You inquire as to the right of members of the Lincoln Savings 
and Loan Association to vote at stockholders’ meetings, both at elections 
for directors and on all other questions, and as to the number of votes 
the members may cast. You classify the fembers as follows: 


1. Holders of more than one “fully paid share.” 
2. Holders of “installment stock certificates,” 


(a) Having a credit balance of less than $50.00; 
(b) Having a credit balance of more than $50.00 and less than 
$100.00; 
(c) Having a credit of $100.00 or more. 
3. Holders of “loan stock.” 


We will outline our opinion under these classifications. Under 
Art. IV of the Articles of Incorporation of this association it is provided 
that “every matured share shall have a matured value of $110.00.” 
This clause fixes the par of all stock. Art. IV also in accord with 8-302, 
Comp. St. Neb., 1929 (Sec. 8084, Comp. St. Neb,, 1922), provides: 


“The capital stock of the association shall consist of the 
cumulative payments made by the members and dividends 
credited thereto and shall be represented by shares.’ 


Article I of the Constitution (by-laws) of the association limits each 
member to fifty shares owned “in his own right”; and provides “any 
person may become a member by becoming an owner of one or more 
shares either by subscription or by transfer.” 
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Article II of the Constitution provides that the stock shall be issued 
in two classes—“fully paid up investment stcck” and “monthly install- 
ment stock”, the latter class to be paid for at the rate of “60 cents per 
month on each share”. 


No pertinent provision is made in the articles or by-laws of 
“loan stock’ as such. 


1, “Fully paid up investment stock.” 


There is no doubt in our mind that the holder of this class of 
stock has the right to one vote for each such paid up share ($100.00) 
owned by him, and to cum:late his votes on one or more candidate 
at elections for directors, as provided in Art. XII Sec. 5 of Constitu- 
tion of Nebraska and 24-117, Comp. St. Neb., 1929 (Comp. St., 1922, 
Sec. 457). 


While it is legally possible for this association to provide in its 
articles of incorporation that each shareholder shall be entitled to 
but one vote, regardless of the number of shares owned by him (Art, 
XII, Sec. 5, Const. of Neb.), this association has not done so. It is clear 
from the foregoing section of the state constitution (Art. XII, Sec. 5), 
from the general statutes pursuant thereto (24-117, Comp. St., Neb; 
Comp. St., 1922, Sec, 457) and from the law specifically pertaining to 
building and loan associations (8-302, Comp. St., 1929), as well as from 
the universally recognized attribute of voting rights which each share 
of stock carries (See Fletcher Cyc. of Corps. Vol. 3, pp. 2815, 2817), 
that each fully paid share of stock in a building and loan association 
carries with it the inherent right on the part of its owner to vote such 
share at every stockholders’ meeting. This right is clearly recognized 
in the articles of incorporation of the association (Art. X), This vot- 
ing power is, of course, limited to $5,000.00 par (8-302, Comp. St. Neb., 
1929) and Art. I, Sec. 2, of the Constitution of the association. 


2. Investment stock—“monthly installment stock.” 


The original plan and purpose of building and loan organization 
contemplated this form of stock exclusively and the instalment pur- 
chaser was deemed a member to the extent of the number of shares 
called for in his contract or certificate( 4 R. C. L. 343, 348-349). Each 
member’s payments on his stock furnished a fund from which each 
each member was entitled to borrow. Under the original plan, there- 
fore, it was perfectly just and equitable that voting rights should at- 
tach to each such instalment share and, in the absence of statute or 
contract to the contrary, and had the practice of issuing fully paid 
or investment stock not arisen in the conduct of building and loan 
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businesses, this rule would still prevail. However, it is at once appar- 
ent that to allow voting rights to installment shareholders equal, in 
proportion to the par value of their stock, to the voting rights of 
holders of fully paid shares upsets. the balance or mutuality so char- 
acteristic of this type of corporation. A subscriber of $5,000.00 in- 
stallment stock who had paid only a small fraction of the par value 
of such shares would thus have voting privileges equal to those of a 
holder of $5,000.00 paid up stock. As a matter of plain justice and 
application of the principle of mutuality such a rule should not now 
be in effect. In the absence of statute, however, the question would 
still present considerable difficulty. Our statute seems to settle this 
question. It provides: 


“The capital stock of. every such association shall consist of 
the accumulated payments made by its members and dividends 
credited thereon, and shall be represented by shares.” 


The only fair construction of this provision, as applied to voting 
rights or installment shares is that payment is essential to make any 
share constitute a part of the capital stock, It therefore follows, as 
stated in 14 C. J. 902: 


“It is obvious that when payment is essential to the owner- 
ship of the stock, one who has not made the payment essential 
to the acquisition of ownership is not entitled to vote it.” 


The statute by thus characterizing capital stock as stock paid for 
would seem clearly to require that installment payments which, in the 
aggregate, together with credited dividends equel the par value of one 
or more fully paid shares, should entitle the payor to vote the number 
of shares thus represented. We believe the rule stated in 14 C. J. 
902, to be applicable: 


“It has been held that one who under a contract will be entitled 
to a stated number of shares on payment of a certain sum may vote 
such a proportionate part of such shares as is equal to the propor- 
tion of nayment which he has made, notwithstanding he has not com- 
pleted the entire payment.” 


Since a whole share is the accepted unit in corporate capitaliza- 
tion, organization and management (See 165 Fed. 945, syl. 15), we see 
no right in the member who has paid only an amount equal to a 
fractional part of the par value of a single share, to vote as to such 
fractional share, there keing no statute or provision in the articles or 
by-laws to the contrary. 


OPINIONS ; 243 


3, “Loan Stock.” 


Under the original plan of this type of corporation there scems 
to have been no cuestion but what a borrowing “member” was a 
voting member. In fact under the present plan of operation, only 
“members” may borrow from the association. It would be perfectly 
competent for this essociation to provide in its articles that borrowing 
members may vote their shares although the same are pledged to se- 
cure their loans, respectively. Tlis whole question may be ccntrolled 
by the contract of pledge under which the borrower’s shares of stock 
are pledged or assigned to the association as security. We are in- 
formed that. in fact some associations in this state, by express pro- 
vision in such assignment or pledge deny to the borrowing member the 
right to vote their shares. ._The general rule is, of course, that a 
pledgor of corporate stock in the absence of law, rule of the corpor- 
ation, or contract to the contrary, has the right to vote his pledged 
stock (14 C. J. 904; 68 Neb. 107). However, in spite of the general 
provisions of the statutes governing building and loan associations, to 
which the articles and by-laws of this association conform in general 
terms ,we cannot overlook the intent of the parties—the association 
and the borrowing member—in determining the answer to this question. 
As to loans made on the security and pledge of fully paid shares the 
above rule of voting by the pledgor would seem to be fully applicable, 
However, in the usual case when the borrowing member becomes a 
member simply because he wants a real estate mortgage loan, the 
situation is substantially different. It is a well known fact that such 
borrowers actually have no purpose to acquire stock in the association, 
with the rights of voting incident to stock ownership. They consider 
themselves borrowers and not stockholders. To them the execution of 
pledges of their stock in connection with their other mortgage papers 
is a matter of form to which they attach no significance. The stock 
transaction is therefore to them meaningless. In making payments to 
the association their only purpose and intent is to make payments on 
their loans and to have application made accordingly. 


Our Supreme Court has passed upon this matter of application of 
payments in several cases.. The rule evolved by these decisions is that 
payments “by a borrowing member—are not ipso facto credits upon 
his indebtedness so as to reduce pro tanto the amount due on his 
mortgage,” (Randall v. National B.L. & Protective Union, 42 Neb. 809, 
42 Neb. 876; McDowell v. Pioneer Savings & Loan Ass’n., 2 Neb. 
(Unof.) 24; Mercantile Coop. Bank y. Schaaf, 2 Neb. (Unof.) 703. 
Peoples B.L. & Savings Ass’n v. Gilmore, 1 Neb. (Unof.) 185). 


But the cases hold that the real transaction is a loan and that 
payments made are, at the borrower's election, applied upon his in- 
debtedness. Obviously, therefore, if there is an actual current appli- 
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cation by the association of payments vpon the lcan, or if the intent 
of the borrower and the association, in the absence of contract or rule 
of the association to the contrary, is that such application should be 
currently made the necessary result is that the stock of the borrowers 
is absorbed in the process and at no time does he have a fully paid 
up share entitling him to voting privileges (See Livingston L. & B. 
Ass’n. v. Drummond, 49 Neb. 200; Mercantile Coop. Bank v. Schaaf, 
supra). 


As above stated in connection with installment stock, only the 
stock paid for is a part of the “capital stock” of the association. 
(8-302, Comp, St. Neb., 1929). Under this theory, the borrowing 
member, even if there has been no application of his payments on his 
loan and all payments have been credited to his stock, is entitled to 
vote only the shares paid for. 


It is our opinion that the articles and by-laws of a building and 
loan association may be amended by making express provision as to 
voting rights in conformity with the fcregoing rules, so long as such 
changes do not violate any rule of voting established by contracts or 
association rules (articles or by-laws) in effect at the time of the 
issuance of the stock in question. 


Yours very truly, 
C, A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 


SOLDIERS RELIEF COMMISSION— APPOINTMENT OF— LAW 
MANDATORY 


January 12, 1931. 


Mr. Ralph J. Nickerson, 
Papillion, Nebraska. 


Dear Sir: 


You ask our opinion as to whether Section 6801, Comp. St., 1922, as 
amended (Section 80-104, Comp St., 1929), providing for appointment 
by the County board of a soldiers Relief Commission is mandatory 
or merely directory. 


As you know, it is often difficult to determine whether a statute 
is mandatory or merely directory and this statute is in that catagory, 
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However, while the law makes no provision for a penal'y or other 
liability on the county board for failure or refusal to appoint this com- 


mission I am of the opinion that the legislature intended it to he man- 
datory. 


The language of the act itself so indicates, and the purpose of the 
act is to create a body which shall administer relief to needy ex-service 
men and is therefore clearly designed to promote the public welfare 
and is of concern to the public interests. Such statutes are usually 
construed as being mandatory. 36 Cyc. 1157, Section 8. 


In 36 Cyc. 1160, Section b. the text says: 


“As a general rule—the words ‘shall’ and ‘must’ are impera- 
tive, operating to impose a duty which must be enforced—the 
word ‘may’ should be construed to be mandatory whenever 
the public or individuals have a claim de jure that the power 
conferred should be exercised, or whenever something is direct- 
ed to be done for the sake of justice or the public good,” etc. 


In the instant case the statute not only says, “The county board 
in each county shall,” ete., but certainly the act prescribed by the 
statute to be done is intended to be for the public good and is one 
in which the public and particularly the needy ex-service men “have 
a claim de jure that the power conferred should be exercised,” 


For these reasons I am of the opinion that the statute is mandatory 
rather than directory, 


I believe you are correct in your opinion that the provision of Chap- 
ter 181, Laws of 1929 (Section 77-1801, Comp. St., 1929) relating to 
levy for relief of honorably discharged veterans is discretionary rather 
than mandatory, but the provisions of Section 6802, Comp. St., 1922 
(Section 80-105, Comp. St., 1929) seem to make it mandatory on the 
county board to make such levy as shall be necessary to raise the 
required relief fund. 


Yours very truly, 
C, A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General. 
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VILLAGE, LIGHT FUND, USE AND APPLICATION OF 


January 16, 1931. 
Mr. J. A, McNeel, 
Chairman, Village Board, 
Sutherland, Nebraska. 


Dear Sir: 


In answer to your inquiry of January 9 wherein you state that 
you have built up a fund from the operation of an electric distribu- 
tion system of the village and inquire as to powers of disposition of 
such fund. We are of the opinion that under the provisions of Section 
17-515, Compiled Statutes of Nebraska, 1929 (Laws 1929, Page 193) 
the board may by resolution authorize this fund to be transferred to 
the general fund of the village. As a part of such fund it may in 
our opinion be devoted without a vote of the people to the payment 
of legally incurred indebtedness of the village. 


Although case of Carr v. Fenstermacher, 228 N. W. 114, decided 
by our Supreme Court on December 10, 1929, might be considered as 
authority for the proposition that the fund would be available to be 
applied on new contracts without going through the procedure of 
statutory appropriation, we would not advise such application with- 
out a vote of the people, except as hereinafter stated. 


Under the provisions of the recent power law adopted as an in- 
itiative measure by the voters of the state at the last election the vil- 
lage is authorized to pledge revenues of a plant to pay the cost there- 
of and, under the holding of the case above mentioned this fund could 
also be thus employed without vote of the people and solely upon the 
authority of the board, Therefore, if you should desire to immedi- 
ately enlarge the present plant the board could authorize the applica- 
cation of this surplus fund to the payment of the cost of such im- 
provements and could pledge (without binding the village generally) 
the net revenues from the operation of such plant to pay the balance 
of such cost. 


If you have in mind entering into some form of new contract bind- 
ing the village generally we would suggest that the board transfer the 
fund in question to the general fund and that the appropriation be 
authorized by an election or petition as provided in the usual case 
of an appropriation not provided for in the annual appropriation ordin- 
ance. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 
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CITIES, METROPOLITAN (OMAHA)—FINANCING OF BRIDGE 
ACROSS MISSOURI RIVER, ELECTION 


January 17, 1931. 


The Omaha-Council Bluffs Missouri 
River Bridge Board of Trustees. 


Gentlemen: 


We have a copy of the opinion of Hon. John F. Moriarty, City 
Attorney of Omaha, under date of December 5th, 1930, upon the fol- 
lowing questions submitted to him by your honorable board: 


1. May the city council or the electors of the city of 
Omaha issue bonds of the city of Omaha, to aid in the financ- 
ing of a bridge to be built across the Missouri River, pursuant 
to the provisions of an Act of Congress, popularly known as 
the Howell-Trustee Plan? 


“2. If no authority exists under present law to issue such 
bonds, how may such authority be acquired?” 


In our opinion, the electors of the city of Omaha may, under ex- 
isting laws, vote at a general election or at a special election called 
for the purpose to issue bonds of the city to aid in such financing. 


This matter is governed by the provisions of 14-1201 to 14-1228, 
Compiled Statutes of Nebraska, 1929, a law passed by the legislature in 
1929 (Laws 1929. Ch. 176). This law is very broad in its scope and is 
applicable to the bridge proposed to be erected under the provisions 
of the “Howell-Trustee Plan” (House Roll 9806, Sec. 3; 7ist Congress, 
2nd. Session). 


The recent decision of the Supreme Court of Nebraska in the case 
of Carlberg v. Metcalf, (No. 27675, Dec, 23, 1930) is to our minds most 
pertinent. That decision involved the question of the establishment by 
vote of the electors of the city of Omaha of a municipal university 
under the provisions of Chapter 200, Laws of 1929 (14-1301 to 14-1320, 
Comp. St., 1929). Objection to this statute and to the vote at a recent 
city election to establish such university was made that the law was 
in conflict with the Home Rule Charter of the city of Omaha, and that 
the whole matter, being one of purely municipal concern as distin- 
guished from state concern or interest, was governed by the Home Rule 
Charter. The court reviewed its decisions on the scope and effect of 
the Home Rule Charters in this state, and held as follows: 


248 REPORT OF ATTORNEY GENERAL 


“It is the well-established law of this state that, in mat- 
ters of strictly municipal concern, cities which have adopted 
a home rule charter under article XI of the Constitution are 
not subject to state legislation. But, in such cities state legis- 
lation is not excluded upon such subjects as pertain to state 
affairs as distinguished from strictly municipal affairs.” 

“Education has always been a matter of state concern in 
Nebraska, as distinguished from a matter of strictly municipal 
concern.” 


“The schools. in which are educated the children who are 
to become in time the directors of our political destinies, are 
matters of state and not of strictly municipal concern.” 


“The constitutional provision by which certain cities may 
adopt a home rule charter does not render invalid legislation 
which provides that such a city may establish and maintain 
a municipal university.” 


“In accepting the privilege conferred upon it by such 
legislation, the city, in providing said educational institution, 
acts as a political subdivision of the state in a matter of state 
concern.” 


In our opinion, the matter of the construction and operation of a 
bridge across the Missouri River at Omaha is even more distinctly one 
of “state concern’ ’than is a municipal university in that city. The 
bridge will extend not only beyond the city’s borders, but into an 
adjoining state; it will cross a navigable stream which is peculiarly a 
subject of federal jurisdiction and control; it will be a most important 
part of the state and federal highway system, forming a neck of the 
bottle through which a large volume of traffic and commerce between 
this state, Iowa and mary other states of the union will flow. A strictly 
governmental as distinguished from corporate or proprietary function 
is involved. The city in aiding in the financing of this project, as 
stated in the municipal university case acts as a “political subdivision 
of the state in a matter of state concern.” Its power and authority is 
not derived from, limited by or subject to the provisions of the Home 
Rule Charter. The act of the legislature (Ch, 200, Laws 1929) is 
distinctly one of the “laws of this state” to which city charters in 
Nebraska are subject (Const. of Nebr., Art. XI, Sec. 2). 


We agree with Mr. Moriarty to the extent that as a matter of 
precaution, the city charter might be amended. We would not regard 
such a step necessary but it would do no harm and, if we should turn 
out mistaken in the view above expressed, it would be vital to the val- 
idity of the bonds. However, such a charter amendment could be sub- 


OPINIONS 249 


mitted at the same time the question of issuance of bonds is submitted 
to the electors. In fact, the amendment itself might be framed to 
incorporate the bond features. This would avoid an extra election. 


We see no legal objection against providing for reimbursement to 
the city for thus aiding the project by pledging and assigning tolls 
from the bridge, subject to any prior liens or charges which the 
bridge and tolls therefrom may he subjected to in the main plan of 
financing the project. This feature would, no doubt, prove of con- 
siderable benefit in procuring a favorable vote at such election, in 
view of Omaha’s past experiences in submitting bridge proposals to 
the voters. 


It might be feasible to secure the bonds themselves by sinking 
fund provisions based upon toll receipts. The franchise to the trustees 
certainly contemplates and authorizes such a plan. There is, of course 
the practical difficulty of making the maturity date of the bonds con- 
form with the time of receipt of tolls, especially if the bonds are sub- 
ject to underlying securities which must be first paid out of tolls. 
Callable or optional provisions would, perhaps, solve this practical 
difficulty. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
By L. R. NEWKIRK, Assistant Attorney General. 


JUSTICE OF THE PEACE, JURISDICTION OVER PROSECUTIONS 
FOR VIOLATIONS OF VILLAGE ORDINANCES 


January 17, 1931. 


Mr. M, M. Hanson, 
Village Clerk, 
Clearwater, Nebraska. 


Dear Sir: 


This is in answer to your letter of January 7, 1931, requesting in- 
formation as to whether a justice of the peace for the township in- 
cluding your village and residing within the village has jurisdiction 
of prosecutions for the violation of village ordinances. 


Magistrates, including justices of the peace, have jurisdiction co- 
extensive with their respective counties in all criminal cases where 
the punishment cannot exceed three months imprisonment and a fine 
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cf $100, or both, except as otherwise provided by law (Section 29-601, 
Comp. St., 1929). Villages have power to enforce all ordinances by 
inflicting fines or penalties for the breach thereof not exceeding 100.00 
for any one offense, recoverable with costs, and in default of pay- 
ment to provide for confinement in prison or in jail, and at hard labor 
upon the streets or elsewhere for the benefit of the village (Section 
17-428, Comp. St., 1929), Fines may in all cases, and in addition to 
any other mode provided, be recovered by suit or action before a 
justice of the peace, or other court of competent jurisdiction, in the 
name of the state (Sec. 17-504, Comp. St., 1929). 


These statutes tend to show that suits for the recovery of fines 
under village ordinances, or, as they are sometimes called, prosecutions 
for the violation of village ordinances are regarded by general law as 
within justice-cf-the-peace jurisdiction. However, Sections 18-201 to 
Sections 18-214, Comp, St., 1929, provide for the organization of police 
courts in cities and villages. These give to the police magistrate ex- 
clusive jurisdiction of offenses against village ordinances (Sec, 18-201). 
They also provide for the appointment by the chairman of the village 
board of an elector of the village to serve as police magistrate during 
the absence of regularly elected, duly qualified and acting police mag- 
istrates (Sec. 18-212). 


Conformity and compliance with all these statutes would seem to 
require an appointment of the township justice to the place of police 
magistrate of the village if it is desired to have him try offenses against 
the village ordinances. 


Sincerely yours, 


C. A. SORENSEN, Attorney General. 
By CLIFFORD L. REIN, Assistant Attorney General. 


DENTISTS—ANNUAL FEE—LIABILITY TO PAY UNDER 
UNIFORM LICENSURE LAW 


January 19, 1931. 
Grace Berger, 
County Clerk, 
Omaha, Nebraska. 


Dear Madam: 


You state that a dentist who was registered and received his cer- 
tificate to practice dentistry in Nebraska on January 1, 1902, objects 
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to signing the sworn statement required in Section 86, Chapter 167, 
Session Laws of 1927 (71-1205, Comp. St., 1929), and to payment of an 
annual fee as provided by the Uniform Licensure Law, because he 
believes that he is entitled by his original license and payment of a 
fee in 1902 to practice for life without further statement or fee. 


It is our opinion that the law applies to dentists who have already 
been licensed, like the one you mention, as well as those who are lic- 
ensed after the law takes effect, 


A license to practice a profession or occupation such as dentistry 
is subject to regulation by the state under its police power and is not 
a natural right but rather a privilege granted by the state and which 
may be regulated in the interest of the public welfare. The legislature 
may, therefore, put new conditions on the practice of such profession 
from time to time as may seem necessary for the protection of the 
public. 


We believe the person you mention is required by the law to make 
the affidavit and pay the annual fee required by the law. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General. 


TAXATION—CONTRACT FOR DEED—NOT SUBJECT TO 
INTANGIBLE TAX 


January 19, 1931. 
Hon. Orville C. Wisdom, 
County Attorney, 
Kimball, Nebraska. 
Dear Mr. Wisdom: 


This is in answer to your kind letter of Jandary 8, 1931, in which 
you state and inquire: 


“A, sold B. real estate under contract for a warranty deed, 
following the sale A, listed the amount of the contract as in- 
tangible tax, B, defaulted and A. takes the property back. 


“A must pay the tax on the real estate. Must A. pay the 
intangible tax? He contends that it is double taxation.” 
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The contract for a warranty deed appears to have been erroneously 
listed for intangible taxation under Sections 77-701 to 77-718, Comp. 
St., 1929. “An executory contract for the ssle of land under which the 
vendee is entitled to or does take possession” is deemed a mortgage 
of the land for the unpaid balance of the purchase price under Section 
77-1501, Comp. St.. 1929. This contract for a warranty deed was, 
therefore, taxable as provided by Sections 77-1501 to 77-1505, relating 
to the taxation of mortgages. According to this law. the payment of 
the full tax on the land for the current year included payment of the 
full tax on the mortgage or contract interest in said land, Jf ir 
addition to paying the tax on the land, after having taken the same 
back for default under the contract, A. is required to pay the in- 
tangible tax on the contract, the taxation will be double. 


While there is nothing unconntitutional about double taxation the 
revenue laws of the state are so construed anl applied as to avoid 
it wherever possible. Thus the intangible tax law (Secs. 77-701 to 
77-713) excludes mortgages on Nebraska real estate from intangible 
taxation, and said mortgages including executory contracts for the 
sale of land are taxed as provided by Secs. 77-1501 to 77-1505. We are 
accordingry of the opinion that A. having paid the full tax on the 
land for the current year, has therein and thereby paid all taxes 
legally due and owing for said year on the contract for a deed, which 
as aforesaid, is not subject to intangible taxation. 


Under Section 77-1006, “the county clerk, with the approval of the 
county board, may correct the tax list before the tax is paid in case 
of erroneous assessments.” Should the clerk and board fail to strike 
the intangible tax on this contract for a deed from the tax list, A, may 
pay the tax under protest on the ground that this contract was twice 
assessed for taxation during the same year and recover the same as 
provided by Section 77-1923, first, Compiled St., 1929. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By CLIFFORD L. REIN, Assistant Attorney General. 
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SCHOOL DISTRICT—NO RIGHT TO GRANT TRANSPORTATION 
FOR PUPILS UNLESS CONSOLIDATED 


January 21, 1931. 
Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 
Dear Sir: 

You say: 

“This office would appreciate your opinion as to whether 

or not the annual school meeting in a district that is not con- 

solidated would have the power to vote to allow transportation 

to all pupils to the schoolhouse in the home district,” 

In answer to the question you ask, I will say that I find no statu- 
tory authority, either express or implied for the voting of money by 
a school district (not consolidated) for the purpose of transporting 
children less than three miles from the school house, to and from 
school. 

Respectfully submitted, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXATION, CHANGES OF ASSESSMENTS, CORRECTION OF 
ERRORS 


January 24, 1931. 


Mr. John L. Riddell, 
County Attorney, 
York, Nebraska. 


Dear Sir: 


You say: 


“School District No. 98 of York County, Nebraska, at their 
annual meeting in June 1930, voted to raise the sum of $900.00 
by taxation. The county superintendent’s records show a request 
for $900.00 from District No. 98. The assessed valuation of the 
District No. 98 is $279,440.00 which includes both personal and 
real property. The county clerk of York County placed a 
levy on the personal and real property of District No. 98 of 
4.06 mills. The county clerk delivered to the county treasurer 
the tax books early in October of 1930. Some of the personal 
taxes in District No, 98 have already been paid. 
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“County clerk states to the ccunty treasurer that school 
district No. 98 has a building fund and county treasurers’ office 
has no record of such a building fund. 


“County clerk comes to county treasurer’s office, gets real 
estate tax books on January 12, 1931, and changes taxes on all 
real estate on District No. 98, increasing the tax thereon. He 
does not state to the county treasurer what the increase in 
the levy amounts to in mills.” 


You inquire: 


“1. Can county clerk take real estate tax books from the 
treasurer’s office in January 1931, and change tax levies made 
on real estate in school district No. 987 


“2. Can county clerk come to treasurer’s office and change 
either real or personal tax books after they have been deliver- 
ed to county treasurer for collection, except to correct a mani- 
fest error?” 


I will endeavor to answer your questions in the order in which 
they are asked. 


1. I do not recall any provision of statute which in express terms 
authorizes the county clerk to take the real estate tax books from the 
county treasurer’s office after they have been delivered but 77-1006 
does provide among other things that: 


“The county clerk may correct the tax list before the tax 
is paid, in case of clerical errors, and the county clerk, with 
the approval of the county board, may correct the tax list be- 
fore the tax is paid in case of erroneous assessments, and in 
making such corrections a record shall be kept of the same 
in the back part of the tax list, showing all additions and re- 
ductions, the amount of tax added or reduced, with the reason 
therefor, and the page upon which such change was made, all 
changes to be made in red ink, drawing a line through the 
original or erroneous figures but not erasing the same.” 


This seems to me to be authority for a change in erroneous assess- 
ments under certain conditions where the taxes have not been paid. It 
is quite possible that none of the 1930 taxes on real estate in District 
No. 98 had been paid at the time the change was made. 


I do not regard it as very material that the real estate tax books 
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were taken from the county treasurer’s office to an adjacent room or 
across the hall for short periods of time while they were being cor- 
rected to conform to the facts if they were at all times available to 
the county treasurer and if no changes were made except in conformity 
with the authority granted by 77-1006. 


2. I am of the opinion the ccunty clerk may go to the office of 
the county treasurer and there make changes in the tax list to correct 
clerical errors and erroneous assessments if the treasurer will give 
him access to the books for that purpose and if he does not exceed the 
authority given him by 77-1006. That means he should have the ap- 
proval of the county board in the matter of changing erroneous assess- 
ments. 


Yours very truly, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant. Attorney General. 


HIGHWAY COMMISSIONER—DUTIES—RELATION TO COUNTY 
BOARD 


January 27, 1931. 


Mr. L. R, Rudd, 
Highway Commissioner, 
Clay Center, Nebraska. 


Dear Mr. Rudd: 


You ask for an interpretation of the statutes prescribing the duties 
of a highway commissioner and, particularly to define the duties of 
that officer with relation to those of the county board. 


Section 39-1301, Compiled Statutes for 1929 requires county boards 
to appoint highway commissioners. Section 39-1302, provides: 


“The county highway commissioner shall have general 
control, government and supervision of all public roads and 
bridges in the county under the authority and direction of the 
county board.” 


Section 39-1303 provides that the dsitrict road overseers shall work 
under the direction of the county highway commissioner. 


Section 39-1304 requires the county board to provide the highway 
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commissioner with a suitable office requires him to keep an accurate 
plat of all public roads in a plat book in his office, and requires him 
from time to time to recommend to the county board what improve- 
ments he deems necessary to be made to rcads and bridges in the 
county and give an estimate of the cost. 


Section 39-1308 requires the highway commissioner, prior to the 
first day of January of each year to file a written report with the 
county board of all work performed the amount of funds available for 
road work, the amount expended, balance on hand, etc. He also should 
make such recommendations as he deems necessary for further im- 
provements, 


Other duties too numerous to mention are prescribed in the stat- 
utes but the above noted provisions give a general idea of the nature 
of his duties. 


It was apparently the intention of the legislature that the general 
yuestions of policy regarding the building and maintaining roads and 
bridges, such as the determining of what roads or bridges should be 
constructed or repaired, the amount of money to be expended on such 
projects, raising of the money, etc. should be determined by the county 
board, while the actual work of building or repairing such roads or 
bridges, once the board had decided that this should be done, is left 
to the county highway commissioner, who is authorized to exercise his 
own judgment as to how the work shall be done provided it is done 
in a manner satisfactory to the county board. 


The county board, with reference to highway construction and re- 
pair, exercises the legislative functions of government while the high- 
way commissioner exercises the executive functions. The board, in 
its powers and duties, corresponds to the board of directors of a cor- 
poration while the highway commissioner corresponds to the general 
manager of the business who has actual charge of the business subject 
to the general policy outlined by the board. It is a special application 
of the fundamental principle which pervades our system of govern- 
ment that the legislative and executive branches of government should 
be kept separate—one officer or group of officers makes the laws or 
determines the policy of the government, and another officer or group 
executes and enforces them. 


This will serve in a general way to define the respective duties 
of the county board and the hiyhway commissioner. As in all human 
relationships, situations will arise where it is hard to determine which 
officer is entitled to exercise authority and unless a good deal of 
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tact and common sense is exercised all around, conflicts will occur. 
Ordinarily, however, the general powers and duties of each are clearly 
defined. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE Assistant Attorney General, 


DENTISTS—RIGHT TO ADVERTISE 


February 3, 1931. 
Dr. W. J. Mahaffy, 
Mullen, Nebraska. 


Dear Sir: 


You inquire as to the right of the state welfare department to 
revoke the license of a dentist for operating what is called an “adver- 
tising office”. You ask if you are permitted to advertise fees and the 
various forms of work done, either by window signs, cards, news- 
papers, or radio. 


In our opinion a dentist is entitled to advertise his business, the 
scale of fees charged, the forms of work performed and services 
rendered, as long as his advertising contains nothing which is false or 
misleading, and is done strictly in his own name and not under the 
name of someone else or some company or corporate name. 


The law makes unprofessional conduct a ground for revocation of 
license, and defines unprofessional conduct to be any of the follow- 
ing acts: 


“1. Solicitation of professional patronage by agents or 
persons popularly known as ‘cappers’ or ‘steerers,’ or by profit- 
ing by the acts of those representing themselves to be agents 
of the licensee, 2. Receipt of fees on the assurance that a 
manifestly incurable disease can be permanently cured. 3. Div- 
ision of fees or agreeing to split or divide the fees received 
for professional services with any person for bringing or re- 
fering a patient or assisting in the care or treatment of a 
patient without the consent of said patient or his legal repre- 
sentative. 4. Advertisement of any medicine or means where- 
by the monthly periods of women can be regulated or the 
menses reestablished if supressed. 5. Procurement or aiding 
or abetting in the procurement of a criminal abortion. 6. Wil- 
ful betrayal of a professional secret.” 
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Section 71-1209, Compiled Statutes of Nebraska for 1929, provides 
that no person shall operate any place in which dentisty is practiced 
under any other name than his own, or display, in connection with 
his practice, or on any advertising matter other then his own name. etc. 

Subject to these provisions a dentist is entitled to advertise just 
the same as any other professional or business man, 


Yours very truly, 
Cc. A. SORENSEN, Attorney General. 
By HOMER L. KYLE Assistant Attorney General, 


COUNTY SUPERINTENDENT—QUALIFICATIONS—ELECTION 
CONTEST—WHEN COMMENCED 


February 9, 1931. 
Mr. V. B. Arnold, 
Superintendent of Public Schools, 
Mullen, Nebraska. 


Dear Sir: 
You inquire: 


“What are the qualifications of a county superintendent in 
a county of less than two thousand population? 


“Also can an election to an office be contested after the 
candidate has taken office?” 


In answer to your first question I will say that 79-1501 does not 
specify any qualifications for a county superintendent in a county hav- 
ing less than 2000 population I presume it may be implied that the 
superintendent should be a citizen of the United States and a resident 
of the county and at least twenty-one years of age. Possibly it may 
be inferred that he should also be the holder of some kind of certifi- 
cate, although the section of statute under consideration does not ex- 
pressly say so. 


Whatever qualifications he is required to have in order to hold 
the office he should have at the time of the election, 


I am of the opinion that the contest of an election should be com- 
menced within twenty days after the votes are counted. I think, how- 
ever, that the right of a party to hold an office may be assailed by 
proceeding in quo warranto even after he has taken office. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 
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SCHOOLS, CITIES OF FIRST CLASS, INCREASE IN MEMBERSHIP 
OF BOARD OF EDUCATION 


February 10, 1931. 
Mr. E. L. Weaver. 
Superintendent of schools, 
Scottsbluff, Nebraska. 


Dear Sir: 


You inquire how the Scottsbluff school district can increase the 
membership of its board of education from six to nine. 


In answer to the question you ask J will say that in my opinion 
such a change should only be made when authorized by the electors 
of the school district 79-2503 provides among other things that, 


“In cities of the first class having a population of less than 
forty thousand and more than five thousand inhabitants the 
board of education shall at the option of the school district con- 
sist of nine members who shall be qualified electors of such 
city, and shall be actual tax payers; who shall be elected at 
the times and hold their officers for the terms hereinafter pre- 
scribed, to wit: At the first annual city election held after 
organizing under this article. three members shall be elected 
for the term of three years, threa for two years and three for 
one year; and annually thereafter their successors shall be 
chosen for the term of three years, and all members so elected 
shall serve until their successors are duly elected and qualified.” 


I assume that Scottsbluff is now, and has been for some years 
organized as a city of the first class having more than five thousand 
and less than forty thousand porulation. If this assumption is correct, 
there is no express provision of statute authorizing the change to be 
.made at this time inasmuch as the first annual election held after the 
city became a city of the first class but the statute can be so amended 
as to provide in express terms that the change can be made at any 
annual election or at a special election called for that purpose. 


If it is desired, however, to make the change under the statute 
as it exists upon the assumption that the power is implied to make 
the change at any time, I suggest that the question of the change 
in organization be submitted to the electors at the ensuing annual city 
election with the understanding that the change if made will not go 
into effect until after the annual city election held in 1932. 


Sincerely yours, 
C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 
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INTOXICATING LIQUOR—CAR USED FOR TRANSPORTATION 
OF—RIGHTS OF CLAIMANT UNDER CONDITIONAL 
SALES CONTRACT 


February 11, 1931. 


Hon. William Keeshan, 
County Attorney, 
Albion, Nebraska. 


Dear Sir: 


In answer to your recent letters regarding the right of a party 
claiming a car under a conditional sales contract to take possession of 
it after it has been taken in the act of unlawfully transporting liquor, 
I think the law is clear that such party, by vcluntarily yielding poss- 
ession of the car to one who has used it for illegal transportation of 
liquor thereby forfeits all property rights in the car. This seems to be 
the plain import of the language of Section 53-137, Comp, St., 1929, 
and is the holding of our Supreme Court in Sandlovich vy. Hawes, 113 
Neb. 374, 2083 N.W. 541. This seems to be the last case decided which 
involves that point. 


As to the right to tax as costs against the defendant money paid 
out by the sheriff to informers in an endeavor to locate the defendant, 
I doubt very much if this can be done. It is true, as you suggest, 
that, under Section 53-151 money paid out for liquor can be so taxed 
as costs, but I find no provision authorizing money spent on informers 
to secure evidence. Section 53-135 specifically provides that county 
boards shall pay “all bills incurred—for the detection and punishment 
of all violations of this act, and for all inquiries and proceedings of 
every nature for the purpose of disclosing evidence,” etc., but there 
appears to be no provision for taxing such expenses as costs against 
the defendant. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 
By HOMER L. KYLE, Assistant Attorney General, 
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CITY FUNDS—DEPOSIT IN BANK—NO BOND REQUIRED— 
LIABILITY OF TRUSTEES 


February 13, 1931, 


McElfresh & Walker, 
Attorneys at Law, 
Columbus, Nebr. 


Gentlemen: 


Speaking for the Village of Lindsay you make a statement of fact 
and propound inquiries as follows: 


“The City Treasurer is a stockholder and officer of the 
only bank in the Village, which refuses to apply to become 
a depository or to furnish bond. The Village Treasurer ar- 
ranged to procure a surety company bond, but in order to 
procure same, the Board of Trustees was advised that it must 
expressly waive the furnishing of a depository bond by the 
bank. 


“In your opinion, is the provision of the section requiring 
the deposit in a state bank doing business in the village mand- 
atory in all cases, or under the above circumstances, is the 
village entitled to arrange for the keeping of its funds else- 
where? 


“Will the Board of Trustees assume any liability in ex- 
pressly waiving the furnishing of a depository bond and the 
keeping of the moneys in a regularly designated bonded de- 
pository? 


“Assuming that a depository bond can be procured, is the 
village legally entitled to arrange to reimburse the depository 
either for the cost of the bond or by way of a service charge, 
such charges to be regularly approved and paid by warrant and 
not deducted from the interest payable by the depository.” 


I will endeavor to answer your questions in the order in which 
they are asked. 


1. 17-515 does not in terms require a state bank to give bond to 
secure a deposit of city money. It expressly exempts state banks from 
the requirement that a bond shall be required to secure a deposit of 
city money. 
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It is probable that.this exemption is an oversight, but I think it 
doubtful if a city treasurer can be held for a deposit of city money 
in a state bank in his town which has been approved by the city or 
town board, This does not apply to school district money which the 
city or villiage treasurer may have in his possession as school district 
treasurer, 


I know of no statute which authorizes the deposit of school dist- 
rict money in a bank by the district treasurer under any circumstances, 


2. I take it that the law reauires the village funds to be kept in 
some bank in the village provided there is such a bank which will 
agree to act as a depository and to pay interest at the rate of two per 
cent at least upon the average amount of the deposit. If the bank in 
which the deposit is to be made is a national bank, it is also required 
to furnish a depository bond, I know of no law which authorizes a 
deposit of city or village funds in a bank outside the city or village. 


3. The Board of Trustees assumes no personal liability in my 
opinion in authorizing the deposit of village money in a state bank in 
the village which has not given bond provided it asks to be made a 
depostory and will pay the two per cent interest on the deposit. 


4. I know of no law at the present time which authorizes a village 
board to pay for a depository bond. 


It is quite possible, I think that the present Legislature will pro- 
vide such a law. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXATION, SALES OF REAL ESTATE FOR DELINQUENT TAXES, 
DISTRIBUTION OF PROCEEDS OF SUCH SALES 


February 13, 1931. 
Mr. Elven A, Butterfield, 
County Attorney, 
Neligh, Nebraska. 


Dear Sir: 
You say: 


“The City of Neligh, Nebraska, has under the Paper Sale 
Method of Tax Lien Foreclosure, advertised certain lots here 
in Neligh, Nebraska. 
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“The question came up. as to the distribution of the pro- 
ceeds should the Lots fail to sell for enough to satisfy the City 
Tax, County Tax and the State Tax. 


“Weuld you please advise me, as to the division to be 
made in such case, would the state and the county have pref- 
erence or would they share along with the city?” 


In answer to your guestion I will say that where land is sold at 
a tax sale foreclosure and the price received is not sufficient to pay 
the costs of foreclosure and also the general taxes due, the state, the 
county, and the city and the school district, I am of the opinion that 
the amount left after the payment of costs should be prorated in the 
payment of the general taxes of the state and iis several subdivisions 
(77-2046). 


Special assessments which may be due the city can only be paid 
if there is a surplus left after the payment of costs and the general 
taxes. The lien of special assessments is subject to the lien of general 
taxes (77-207). 


C. A. SORENSEN, Attorney General. 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY ASSESSOR, OFFICIAL BOND, APPROVAL OF 
February 18, 1931, 


Mr. Ralph J. Nickerson, 
County Attorney, 
Papillion, Nebr. 


Dear Sir: 


You say the County Assessor who was elected in your county this 
fall filed an official bond in the sum of $1,000 and had it approved 
by the Board, The law requires a bond in a much larger amount and 
also requires that it shall be approved by the County Judge. 


You inquire as to the effect of the failure to comply with the 
statutory provisions in the matter of the amount of this bond and its 
approval. Allow me to say in answer to your question that the statute 
provided that 


“If any person elected or appointed to any office shall 
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neglect to have his official bond executed and approved as 
provided by law, and filed for record within the time limited 
by this chapter, his office shall thereupon ipso facto become 
vacant, and such vacancy shall thereupon immediately be filled 
by election or appointment as the law may direct in other 
cases of vacancy in the same office.” 


Section 12-115, C. S. 1929. 


In construing this provision of the statute the Supreme Court has 
held that. 


“The failure of a state or district officer to have his official 
bond approved and filed for record in the proper office within 
the time fixed by statute creates a vacancy in the office to 
which he has been elected or appointed. 


“In such case the state may waive its right to oust the in- 
cumbent, and elect to deal with him as the person entitled to 
the office.” , 


Paxton v. State, 59 Neb, 462 


I am of the opinion that in strict law the failure of party elected 
to the office of County Assessor to file a bond in the required amount 
and approved by the proper officer, created a vacany.in the office. 
T am further of the opinion the County may waive its right to declare 
a vacancy, and am of the opinion that will be the proper course to 
pursue in this case if the incumbent will file a new bond in the re- 
quired amount and approved by the proper officer in the near future. 
I make this statement upon the assumption that the officer intended 
to comply with the law. 


In any event, I am of the opinion that the County Clerk does not 
continue to perform the duties of County Assessor if the electors of 
the county have voted to restore the office of County Assessor, 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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JUSTICE OF THE PEACE. RESIDENCE, TERRITORIAL 
JURISDICTION 


February 20, 1931. 


Mr. Herman Nave, 
Milford, Nebraska. 


Dear Sir: 


This is in answer to your letter of February 17, 1931, requesting 
opinion as to whether it is necessary for you, as justice of the peace 
in Crete precinct of Saline County, to have your residence in the city 
of Crete, in order to try cases within justice of the peace jurisdiction 
in the city of Crete in said Crete precinct. 


Section 22-213. Comp, St., 1929, provides: 


“In each precinct in counties not under township organiza- 
tion there shall be elected one justice of the peace in the year 
Nineteen Hundred and Fourteen (1914) and very two years 
thereafter, and in each city or village within such precinct 
having Five Hundred (500) inhabitants or more, there shall 
be elected in the year Nineteen Hundred Twenty-Two (1922) 
and every two years thereafter, one justice of the peace.” 


It thus appears that in Saline County, not under township organi- 
zation, both Crete Precinct and Crete city in said precinct have each 
a justice of the peace. 


Section 21-101, relating to the civil jurisdiction of justices of the 
peace, provides: 


“The jurisdiction of justices of the peace in civil cases shall 
unless otherwise directed by law be limited to the justice of 
the peace district within which they are elected and where they 
shall reside.” 


The underscored language of this statute indicates that the precinct 
justice not residing in the city of Crete has no civil jurisdiction therein, 
However in Jones v. Church of Holy Trinity, 15 Neb. 81, the Supreme 
Court of this state held: 


“While the law requires a justice of the peace to exercise 
the functions of his office in the precinct for which he is elect- 
ed or appointed, yet having jurisdiction co-extensive with the 
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limits of the county, a judgment rendered by him in any other 
precinct thereof is not void on that account.” 


“If a justice of the peace, regardless of his duty in this 
respect, fix his place of business in another precinct of the 
county, and it is acquiesced in, we have no doubt whatever that 
his judgments rendered there stand on the same footing, and 
are egually as valid as if they had been rendered in his own 
precinct.” 


We, therefore, conclude that in civil cases in justice jurisdiction, 
the precinct justice, not residing in the city within said precinct, may 
exercise jurisdiction in the city only with the consent of both parties 
to the case; and that if either or both parties to the case, personally 
or by attorney, object to the jurisdiction of such extra-mural justice 
in a city case, his jurisdiction over said case thereby abruptly termin- 
ates. 


Sections 29-201 and 29-601 make justices of the peace magistrates 
with criminal jurisdiction co-extensive with the county in preliminary 
examinations and trials where punishment by imprisonment cannot 
exceed three months and by fine $100.00 or both.(Art V, Sec. VIII. 
Neb. Const,). 


We, therefore, conclude that in criminal cases within justices of 
the peace jurisdiction, committed in the city of Crete, the extra-mural 
justice of Crete precinct may exercise jurisdiction, 


Sincerely yours, 


C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION, EXEMPTION, AMERICAN LEGION 


February 25, 1931. 
Mr. A. J, Theobald, 
County Treasurer, 
Hastings, Nebraska. 


Dear Sir: 


This is in answer to your letter of February 23, 1931, in which you 
state and inquire: 
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“There has come up in this county the matter of whether 
or not real estate and other property owned and controlled 
by the American Legion is exempt from taxation. Your advice 
in the matter will be very much appreciated. 


“In case this question has not been brought to your atten- 
tion before may I say that the property referred to is a dwell- 
ing which has been made over into a Legion Home, and the 
furnishings which it contains, 


“Inasmuch as this place is maintained for the pursuance of 
the benevolent activity of the organization and derive no in- 
come whatever from it, it is the opinion of many that there 
should be no tax assessed.” 


We are constrained to advise that the property you describe except 
such as is actually used for charitable, religious, educational or cem- 
etery purposes, is subject to taxation (See Sec. 77-202, Comp. St., 1929). 
For able, extended discussions of why said property is not exempt 
from taxation reference is hereby made to the following decisions of 


our Supreme Court: 
Scottish Rite, etc., Co. v. Lancaster County 106 Neb. 95. 
Mt. Moriah Lodge v. Otoe County, 101 Neb. 274. 
Royal Highlanders yv. State, 77 Neb. 18. 
Sincerely yours, 


C. A. SORENSEN, Attorney General. 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION—CHANGES IN ASSESSMENTS OF REAL PROPERTY, 
WHEN MADE, NOTICE OF. 


February 25, 1931. 
Hon. Ernest Hubka, 
County Attorney, 
Beatrice, Nebraska. 


Dear Sir: 


This is in reference to your oral communication wherein you state 
and inquire substantially as follows: 


“The county assessor last year failed to send out notice 
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of action of assessor to the owners of real estate whose taxes 
thereon were increased. Taxpayers are now organizing in Gage 
County and threaten to enjoin collection of taxes on said added 
valuation. 


“Of course quite a number of the property owners came 
to the county clerk’s office and actually knew that a raise in 
valuation was made. This controversy relates only to city pro- 
perty. 


“There are two questions: (1) May county board at this 
time make reductions of the raises made by the county assessor 
without notice? (2) Is assessment made by assessor without 
notice legal?” 


For correcting erroneous assessments, including those caused by val- 
uations increased without notice to the property owners affected, there 
is a clear and explicit statutory formula reading in part as follows: 


“The county clerk, with the approval of the county board, 
may correct the tax list before the tax is paid in case of erron- 
eous assessments,” etc.—(Sec. 77-1006, Comp. St., 1929). 


Your statement that taxpayers are threatening to enjoin the col- 
lection of the taxes in controversy, indicates to our mind that said 
taxes have not yet been paid. Hence, in answer to your first question, 
our opinion, based on Section 77-1006, is that the county clerk, with 
the approval of the county board may at this time make pro tanto 
reductions of the raises made by the county assessor without notice. 

Your second question involves the legality of real estate valuations 
increased by the county assessors without notice to the owners affected. 
Such notice was first provided for by Laws 1927, Page 519. This pro- 
vision now appears in Sec. 77-1612, Comp. St., 1929, and reads as 
follows: 


“In years in which real estate is assessed for taxation pur- 
poses (See Sec. 77-1601, Comp. St., 1929), it shall be the duty of 
the county assessor, before such filing, to notify the record 
owner of any piece of real estate which has been valued at a 
higher figure than at the last previous assessment. Said no- 
tice may be given by post card, addressed to said owner’s last 
know address. It shall describe said real estate and state old 
and new valuation thereon, and the date of the convening 
of the board of equalization.” 


This provision for the notice is evidently mandatory. As new 
matter brought into the revenue law in 1927, it must, upon the most 
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notorious principles of statutory construction, be given the meaning and 
scope clearly, directly and unambiguously appearing on the face of 
its text. Concerning this provision for notice, our Supreme Court in 
Radium Hospital v. Greenleaf, 223 N. W. 667, 669, said: 


“It may be well to state that the Legislature by Chapter 179, 
Laws 1927, requires the assessor in the years in which real estate is 
assessed for taxation, before returning his assessment rolls, to notify 
by postal card the record owner of the real estate which has been 
assessed at a higher figure than at the last previous assessment and 
give date of convening of board of equalization.” 


Furthermore, in the more recent case of Northwestern Bell Tele- 
phone Co. v. State Board of Equalization, 227 N. W. 452, 454, the 
Nebraska Supreme Court expressed itself upon the subject of tax 
valuation increased without notice in the following plain and unmis- 
takable language: 


“The great weight of authority, as disclosed by the text-writers 
and adjudicated cases, clearly holds to the proposition that an assessed 
valuation of property cannot be increased without due notice to the 
owner of such property, and this to the end that he may first be heard.” 

We are, therefore of the opinion that so much of the taxes as 
are represented by the increase in valuations made without notice to the 
property owners affected, are illegal and uncollectable. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L REIN, Assistant Attorney General. 


TAXATION OF TERRITORY DETACHED FROM VILLAGE 
FOR PAYMENT OF BONDS 


February 26, 1931. 
Mr. Thos. J. Jankowski, 
Village Clerk, 
Ashton, Nebraska. 


Dear Mr. Jankowski: 


This is in answer to your letter of February 20, 1931, requesting 
information as to whether disconnection of territory from the village 
of Ashton relieves said detached territory from subsequent general 
taxation by the village to pay the interest and principal on the 
village’s waterworks bonds. 
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Section 17-441, Comp. St., 1929, provides that the village may 
“levy and collect a general tax in the manner as other municipal 
taxes may be levied and collected, to an amount sufficient to pay 
the interest and principle of said bonds heretofore or hereafter is- 
sued as the same mature, on all the property within such... . village.” 

In State v. Nickerson, 99 Neb. 517, our Supreme Court held: 


“A city can tax for cily purposes only property ‘within 
the city’. Property is taxed when the tax is levied, and not 
when it is valued by the assessor. 


“Taxes cannot be levied upon property for city purposes 
after it has been detached from the city by the judgement of 
a court of competent jurisdiction.” 


We are, therefore, of the opinion that the county clerk is correct 
in not applying the village tax levies for bonds or other village purposes 
to the disconnected territory. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


COUNTY COURT—RIGHT OF PERSON NOT ADMITTED TO BAR 
TO PRACTICE IN 


February 26, 1931. 


Hon. A. F. Alder, 
County Judge, 
Taylor, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of February 17, 1931, re- 
questing opinion as to whether persons not admitted to the bar 
may practice law in county courts of this state in their own behalf 
in any case within the court’s jurisdiction and in behalf of others in cases 
within a justice of the peace’s jurisdiction, 


In all cases in the county courts and any other courts of this 
state, persons not admitted to the bar may practice or act as attorneys 


for themselves (See Section 7-110, Comp. St., 1929). 


We fail to find any Nebraska statute or Supreme Court decision 
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which is squarely decisive of the question of whether persons not 
admitted to the bar may practice law for others in the county courts 
of this state in cases within the jurisdiction of a justice of the peace. 
However, Section 7-101, Comp. St., 1929, prohibits unlicensed persons 
from practicing law for others “in any court of record in this state”. 


As to the status of the county court as a court of record, our 
Supreme Court in Scott v. Flowers, 61 Neb. 620, 85 N. W. 857, held 
as follows: 


“The county court is clways and under all circumstances 
a court of record. The county judge, in whatever official ca- 
pacity he may-act, is a judge of a court of record; he is not a 
justice of the peace even when exercising the ordinary powers 
and jurisdiction of a justice.” 


These authorities indicate that it is the status of the court, before 
whom the unlicensed person purports to practice law for others, as 
one of record or not of record, which determines his eligibility for 
such law practice in such court, regardless of whether the case wherein 
he purports to practice law for others, is within or without a justice 
of the peace’s jurisdiction. To hold otherwise, would be to say that 
in cases within a justice of the peaces jurisdiction an unlicensed 
person could practice law for others in the districts courts and supreme 
court; a manifest legal solecism. 


We are, therefore, of the opinion that persons not licensed to 
practice law are ineligible to practice law for others in the county 
courts of this state in any case within or without the jurisdiction 
of justices of the peace. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION—TELEPHONE COMPANIES—COLLECTION OF 
TAXES UPON 


February 26, 1931. 
Hon. W. I. Tillinghast, 
County Attorney, 
Arthur, Nebraska. 


Dear Sir: 


This is in answer to your letter of February 19, 1931, in which 
you state and inquire: 
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“We have a local telephone company, operating in Keith 
and Arthur counties, and with headquarters in Keith county. 
This company has not paid any of the personal taxes levied 
against it in Arthur County, for a number of years, but has 
paid its taxes in Keith County. Its only agent or officer re- 
ceiving any money, is its manager, whose cffice is in Keith 
county, and therefore it does not seem that Sec. 77-1922, Comp. 
St., 1929 applies as a means of c. llection. 


“Can a distress warrant be issued and levied upon, and 
a sale had by the sheriff thereunder, of enough of the poles and 
wire situated in Arthur County, to satisfy the taxes, and the 
poles and wire, and phone boxes, if necessary, be removed 
by the purchaser at such sale? If not, what procedure should 
we take to collect the taxes? Will you kindly give me your opin- 
ion as definitely as possible in this matter, as we are facing the 
question of collecting the taxes from the corporation in some 
way.” 


Since this company has no agent in Arthur County we are inclined 
to agree with you that the remedy by criminal proceedings against 
resident agents, as provided by Section 77-1922, is unavailable for 
collection of the Arthur County personal taxes of this company. 


The more serious question is whether the collection of said com- 
pany’s delinquent personal taxes in Arthur County, may be enforced 
out of its poles, wires, boxes and other instruments by distress pro- 
ceedings resulting in the disconnection and removal of said appur- 
tenances from the public utility system by the distress purchaser. 


In this connection it must be firmly held in mind that for the 
collection of taxes the distress is of the “personal property belonging 
to the person against whom (the personal tax is) levied” (Sec. 77-1915; 
37 Cyc. 1237, Note 2). Aside from the boxes which are leased pro- 
perty of the patrons, the other appurtenances, such as the poles 
and the wires are annexed to the easement or right of way, which 
is usually classed as real estate (37 Cyc. 1617; 5 Corpus Juris, 755, 
Note 61; C. B. & Q. Ry. v. Custer County, 69 Neb. 429, 95 N. W. 859). 
Furthermore, “ it is generally held that the poles, wires, conduits 
and instruments are assessable as real estate” (37 Cyc. 854, Note 47). 
Hence, in the absence of a Nebraska Statute or Supreme Court decision 
definitely declaring that the telephone property in question is personal 
property subject to distress, the trend of authority does not warrant 
us in giving ex parte so much scope to so harsh and summary a remedy. 


Another important requirement of the statute (Sec. 77-1915) is 
that the distress is to be made “in the manner provided by law 
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for the levy and sale of personal property on execution.” This, 
of course, can only mean that if the removal from the company’s 
telephone system of its pcles, wires, boxes and other things essen- 
tial to the continued and uninterrupted rendition of its public tele- 
phone service, cannot be legally enforced by execution, it is equally 
incapable of enforcement by distress. 


That property essential to the enjoyment of public fanchise is 
not subject to execution, except as modified by constitutions and 
statutes, is trite legal learning (23 Corpus Juris, 356, Note 82). In 
Sherman County Irrigation Ltc. Co. v. Drake, 65 Neb. 699, our Sup- 
reme Court held: 


“In the absence of statutory enactment the property of a 
quasi-public or public service corporation, necessary for carry- 
ing cut the objects of its creation, like the rights of way of 
railroad, turnpike and canal companies, and fixtures thereto, 
cannot be seized and sold upon legal process in ordinary ac- 
tions, although the company is insolvent, and has been guilty of 
non-user and abandonment.” 


Again in Overton Bridge Co. v. Means, 33 Neb. 857, the Nebraska 
Supreme Court declared: 


“Property of a public corporation, such as a bridge com- 
pany, which is essential to the exercise of its franchise and the 
discharge of the duties it has assumed toward the general public, 
cannot, in the absence of statutory authority, be seized and sold 
to satisfy an ordinary judgement. The only remedy of creditors 
in such cases is to obtain the appointment of a receiver and a 
sequestration of the company’s earnings.” 


Because distress warrants are thus apparently subject in the prem- 
ises to the same legal limitations as writs of execution, a negative an- 
swer is, in our opinion required to your question,—‘Can a distress 
warrant be issued and levied upon, and a sale had by the sheriff there- 
under, of enough of the poles and wires situate in Arthur County, 
to satisfy the taxes, and the poles and wire, and phone boxes, if nec- 
essary, be removed by the purchaser at such sale?” 


It seems to us that the authentic proceedure for the collection of 
these taxes would be as follows: 


Have the treasurer issue the distress warrants to the sheriff and 
have the latter return them unsatisfied for want of goods found in 
Arthur County to satisfy same. Then sue the company in Arthur or 
Keith counties (Secs. 20-406 and 20-409) for the taxes as provided 
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by Section 77-1918. This section, it will be noted, provides that from 
process to satisfy the judgement in such suit, “no property whatever 
shall be exempt from levy and sale.” 


Nevertheless, to prevent any question from arising as to the inter- 
ference of the execution with the performance of a public franchise, 
application should be made after judgement for the appointment of 
a receiver to collect the earnings of the company and apply them to 
the payment of the taxes (Sec, 20-1801; Overton Bridge Co. v. Means, 
33 Neb. 857). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. RHIN, Assistant Attorney General. 


VILLAGES—OCCUPATION TAX 


February 27, 1931. 


Mr. Charles I. Brewer, 
Village Clerk, 
Callaway, Nebraska. 


Dear Sir: 


This is in answer to your letter of February 25, 1931, requesting 
information as to the legality or enforceability of the solicitor clause 
of your village’s occupation tax ordinance reading as follows: 


“Each agent, solicitor or peddler selling dry goods, clothing, 
notions, jewelry, or services, either trade or professional, such 
as tailoring, pressing, or soliciting for the sale of such goods 
or services or any other articles or services which may come 
in competition with the home merchants selling any of the 
merchandise or services, per day Five ($5.00) Dollars.” 


Section 17-436, Compiled Statutes of Nebraska, 1929, gives vil- 
lages the power by ordinance “to raise revenue by levying and col- 
lecting a license tax on any occupation or business within the limits 
of the city or village and regulate the same by ordinance.” Such 
power to tax any occupation carried on in the village necessarily in- 
volves and implies power to select for taxation certain kinds or 
classes of business only such as agents, solicitors or peddlers of goods, 
wares and merchandise also dealt in by established merchants having 
a permanent place of business in the village. Upon this power one 
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limitation is that “all such taxes shall be uniform in respect to the classes 
upon which they are imposed” (Sec. 17-486); that is) impose the same 
tax on every person engaged in the kind or class of business taxed. 
The other limitation is that villages have no power by taxation or 
otherwise to impose direct and substantial burdens on interstate com- 
merce; a limitation which prevents the collection of the tax from any 
agent, solicitor or peddler who can prove that he is distributing in 
their original packages goods brought into the village from some point 
outside of Nebraska (Purchase v. State, 109 Neb. 457). 


We are therefore of the opinion that the occupation tax ordinance 
in question is valid and enforceable against such agents, solicitors 
and peddlers doing business in the village as are not engaged in inter- 
state or foreign commerce. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


SCHOOL DISTRICTS—CONSOLIDATION—RIGHT OF CONSOLI- 
DATED DISTRICT TO FUNDS AND PROPERTY 
OF ORIGINAL DISTRICTS 


February 28, 1931. 
Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You call the attention of this office to a letter you have received 
from the county superintendent of Thayer County in which it is stated 
that some years ago (more than ten) two rural school districts were 
consolidated with the school district in which the town of Belvidere is 
situated and inquiry is made as to who is entitled to this money. If 
each of the rural school districts was annexed in its entirety to the 
Belvidere school district otherwise known as District No. 34, said Dis- 
trict No. 34 is entitled without question to all the money or other 
school property that each of them had at the time the districts were 
consolidated. 


In the case of Clother v. Maher, et al, 15 Neb. 1, it was held that 
“consolidation being effected the new district not only became invested 
with all property rights of the former but also became answerable 
for its debts.” I do not doubt that a like rule obtains in the instant 
case. 
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If the ccunty superintendent will certify to the county treasurer 
that what were formerly Districts numbered 5 and 22 were annexed 
in their entirety some years ago to District No. 34, I think the county 
treasurer will be justified in transferring the funds in his hands 
which apparently belonged to the annexed districts to the district 
to which they were annexed, viz: to Listrict No. 34. 


I make this statement upon the assumption that none of the money 
in question belongs to a bond fund raised to pay off the bonds of 
one of the annexed districts or that if it does the bonds have already 
been paid so it is no longer needed for that purpose. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL BOARD-—-AUTHORITY TO CONVEY REAL ESTATE 
March 38, 1931. 


Hon. Chas. W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


Speaking with reference to real estate conveyed nearly fifty years 
ago by quit claim deed by a school district but without any record 
that the conveyance was authorized by a vote of the electors of the 
district, you say the parties interested have inquired: 


“Can the school board at present by the consent of the 
electors at the annual meeting this summer give deed that 
will make title good or remove cloud that objectors claim 
is on same even though adverse possession has run against 
claimants? Some say court action is only thing that will ac- 
complish this. Are they right?” 


In answer to the question you ask I will say that in my opinion 
a court action is not necessary to give good title to this land but it 
is probable that a very conservative examiner of titles will insist upon 
a court action to quiet title in order to have it judicially determined 
that the title is good. 


The object of an action to quiet title is not to give title where 
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none exists but to show that a title is good when such is the fact 
even though the record may not be clear on that point. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


AUTOMOBILE REGISTRATION—RIGHTS OF NON-RESIDENTS 
March 11, 1931. 


Mr. Guy Laverty, 
County Attorney, 
Burwell, Nebraska. 


Dear Sir: 


We have your letter of the 5th regarding the young man who 
claims to be a resident of Colorado and registers his automobile in 
that state but who actually lives with his father in Garfield County 
practically all of the time and is in Colorado only a few days each 
year. You ask what procedure your office should take. 


Section 60-302, Compiled Statutes, 1929, requires every resident of 
Nebraska who owns a motor vehicle to register it in the county 
where he resides. Section 39-1106 makes it a misdemeanor for such 
owner to register his automobile in any other county than that in which 
he resides. Section 60-324 forbids the driving of a motor vehicle on 
the public highways without having its registration certificate attached. 


Section 60-327, Compiled Statutes, 1929, however, exempts non- 
residents of Nebraska from registering their motor vehicles in this 
state, except foreign corporations, to the extent that their laws grant 
like exemptions to residents of this state, provided such non-resident 
shall have complied with the laws of his own state relative to regis- 
tration. 


Colorado grants non-residents a period of 90 days exemption from 
registration there provided they have complied with the registration 
laws of their own state. Section 1346, Compiled Laws of Colorado, 1921. 


The chief legal difficulty to a prosecution in this case seems to 
us to be the difficulty of proving that this young man is a resident 
of Garfield County, Nebraska, and not Colorado. The place of one’s 
residence is ordinarily determined by a combination of action and 
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intent. Berry v Wilcox, 44 Neb. 82; White v. Slama, 89 Neb. 65, 
130 N. W. 978; State ex rel Mickey v. Selleck, 76 Neb 747, 107 N. W. 1022; 
Whaley v. Mo. Pac. Co., 167 F. 664, 670. 


If it can be established to the satisfaction of the court that this 
party is actually a resident of Garfield County, Nebraska, then it 
seems clear to me that he is violating both Sections 60-302 and 39-1106 
by operating his automobile on the public highways of this state 
without securing a certificate of registration from the County Treas- 
urer of Garfield County and that he could be proceeded against ac- 
cordingly. Whether the evidence is sufficient to establish the fact 
that he is a resident of Garfield County, you, of course, are in a 
much better position to judge than we are. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. nYLE, Assistant Attorney General. 


COUNTY SUPERVISOR—EXTRA COMFENSATION 
FOR ROAD WORK 


March 12, 1931. 


Mr. Edward FE. Johnson, 
County Surveyor, 
Orleans, Nebraska. 


Dear Sir: 


You inquire if a county board of supervisors may legally hire 
one of their own members to work as a grader man in all the districts 
in the county as an employee of the county, receiving ‘$5.00 per 
day for such work in addition to his regular compensation as county 
supervisor. You say your county has no highway commissioner. 


The county supervisors are entitled to $5.00 per day and ten cents 
per mile as compensation for their regular services, payable out 
of the general county fund, and, in addition thereto, $5.00 per day 
for each day actually employed in directing the road work of their 
respective districts, payable out of the district road fund. Sections 33- 
128 and 26-265, Compiled Statutes of Nebraska, 1929; Maltman v. Adams 
County, (Neb.) 231 N. W. 29. 


If the county board should undertake to employ one of its mem- 
bers to perform some service in addition to those required of such 
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member by law, and for compensation in addilion to that allowed 
him by law as a member of the county board, I think it would be 
acting contrary to Section 26-130, Compiled Statutes of Nebraska for 
1929, which provides: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
receive the benefit of any contracts executed by the county 
for the furnishing of supplies or any other purpose;” etc. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


CITIES 2ND CLASS-—SURPLUS SEWER-BOND AND LIGHT-BOND 
FUNDS—DISPOSITION OF 


March 12, 1931. 


Mr. Ralph W. Norman, 
City Attorney, 
Ord Nebraska. 


Dear Mr. Norman: 


This is in answer to. your letter of March 9, 1931, requesting in- 
formation as to what disposal should be made of surplus light-bond 
and sewer-bond funds. 


Section 17-515, Comp. St., 1929, provides in part as follows: 


“The mayor and ccuncil . . . may by resolution direct and 
authorize the treasurer to dispose of the surplus electric light .. . 
funds ... by payment of outstanding electric light . . bonds then 
due, or electric light . . warrants then due, the excess, if any, 
after such payments to be transferred to the general fund 
of such city.” 


Under this statute we are clearly of the opinion that the surplus 
light-bond funds you describe should be transferred by resolution of 
the mayor and council to the general fund of the city. 


Section 17-539, Comp. St., 1929, provides in part as follows: 


“Any excess thereof (special assessments for sewers, bonds 
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and interest) may be by the council ..., after fully discharg- 
ing the purposes for which levied, transferred to such other fund 
or funds as the council may deem advisable.” 


Under this statute we rre clearly of the opinion that the surplus 
sewer-bond funds you describe may be transferred by the city council 
to any other city fund in the discretion of the council. 


Section 17-568, Comp. St., 1929, provides in. part as follows: 


“The treasurer of the county shall pay over to the treasurer 
of any city ... all money received by him arising from taxes 
levied belonging to such city,” etc. 


Section 17-573, Comp. St., 1929, provides in part as follows: 


“All money received on special assessments shall be held 
by the (city) treasurer” etc. 


Under these statutes we are clearly of the opinion that there is 
no legal authority in the ccunty treasurer to withhold these surplus 
moneys of the special assessments for light and sewer bonds; and that 
the county treasurer is legally obligated to pay these moneys over to 
the city treasurer on his demand. 


Sincerely yours, 


C. A. SORENSEN, Attorney General, 
By CLIFFORv L. REIN, Assistant Attorney General. 


SCAVENGER TAX SALE—LIABILITY OF FURCHASER FOR 
PAYMENT OF ACCRUED TAXES 


March 13, 1931. 
Mr. S. A. Richardson, 
County Treasurer, 
Bute, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of March 10, 1931, in which 
you state and inquire: 


“In 1925 a Scavanger sale was held in our county and sey- 
eral parcels or tracis of land were sold at said sale. 
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“A party bought a lot in one cf the villages at said scaven- 
ger sale, and has never paid any subsequent taxes or any 
part of them, but in fact has made default. 


“The question now arises if a party buying this tract at 
private sale, would the purchaser at such private sale be re- 
quired to pay the delinquent taxes from 1925 until now, or 
would he be required in addition to this to pay the 1925 and 
prior taxes which were sold under the scavanger sale in 1925.” 


The purchaser at a scavanger sale, which is confirmed, obtains 
a deed giving him a fee simple title wholly disconnected from any 
previous title or titles (Sec. 77-2141). For this reason we are of the 
opinion that a subsequent purchaser at a private tax sale is required 
to pay only the taxes accruing after the taxes involved in the scavan- 
ger sale, viz. the 1925 and prior taxes. The 1925 and prior tax titles 
were, in our judgement, merged in the title conferred by the scavanger 
deed. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


JURY—FEES 
March 17, 1931. 


Mr. Everett Satterfield, 
Clerk, District Court, 
Taylor, Nebraska. 


Dear Sir: 


This is in answer to your letter of March 12, 1931, in which you 
state and inquire. 


“In your opinion is a juryman entitled to a full day’s pay 
or any part thereof who merely comes to the court house 
and is then excused without him being delayed scarcely anytime? 


“T desire to inquire further, suppose a man is drawn on 

the jury and the jury is out for 48 hours how much pay would 

- the juryman be entitled to? As a rule we call our jurymen for 
duty at 10 o’clock A. M.” 
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The pertinent statute is Section 33-143, Comp. St., 1929. It pro- 
vides in part that “no juror shell be entitled to pay for the days he 
is voluntarily absent or excused from service by the order of the court.” 
We are therefore of the opinion that a juror who comes to the court- 
house and is excused is entitled to no pay for the day of reporting 
for service or for any part of said day. 


It is also our opinion that the word day as used in said Section 
33-143 refers to calendar days and that all fractions of a day count as 
a full day. Hence, a juror out on a case for 48 hours is entitled, in 
our judgement to $4.00 for every calendar day that accrued during 
said 48 hour period. Thus, if a jury went out on a case at 10 o’clock 
A. M. Monday and came in with its verdict at 10 o’clock A. M. Wed- 
nesday, each member thereof would be out for 48 hours and be entitled 
to $4.00 a day for Monday, Tuesday and Wednesday or a total of $12.00. 


We believe the general rule would be to pay each juror $4.00 for 
each calendar day of his service disregarding any parts of his first and 
last days when he did not serve (See Spalding v. Douglas County, 
85 Neb. 265). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


GAS TAX ON GASOLINE USED IN INTERSTATE COMMERCE 
March 18, 1931. 


Mrs. Mable Walker Willebrandt, 
Washington, D. C. 


Dear Madam: 


Your letter of the 10th instant in re tax paid in the State of 
Nebraska upon gascline used by American Airways, Inc. in interstate 
commerce has been received and contents noted. 


In Nebraska all dealers by which is meant all persons who either 
import into the state or produce in the state motor vehicle fuel are 
required to pay a tax upon such fuel so imported or produced. The tax 
is paid to the State Treasurer and authority is given to him to refund 
the motor fuel tax paid him under certain conditions, but there is 
no express authority of statute for a refund of the tax collected from 
interstate air transport companies or from any other companies or 


OPINIONS 283 


persons engaged in interstate commerce. The law does contain a po- 
vision that 


“No provisions of this act shall apply or be construed to apply 
to foreign or interstate commerce, except in so far as the same 
may be permitted under the provisions of the constitution and 
laws of the United States.” 66-409, Compiled Statutes, 1929, 


I do not understand, however, that the laws of the United States 
require a refund in a case such as this. If there are any cases in 
which the United States courts have held that private parties are 
entitled to a refund of the amount cf the motor fuel tax paid by the 
dealer of whom they purchased motor fuel used by them in interstate 
commerce I shall be glad to consider them. 


Very truly yours, 
Cc. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


FIRE HAZARD—CAFETERIA GASOLINE PUMPS AS 
March 19, 1981. 


Hon. Fred E. Maurer, 
Mayor, 
Red Cloud, Nebraska. 


Dear Sir: 


The fire marshal’s office has referred to this department for reply 
your kind letter of March 14, 1931, wherein you request information 
as to what legal support this department can give your city in efforts 
to prevent The Town Fump Company from installing cafeteria gasoline 
pumps in Red Cloud. 


We have heretofore advised the fire marshal that cafeteria gas- 
oline pumps are not in themselves nuisances or fire hazards. If they 
are such, they are such because of the use to which they are put, 
the manner of such use, the location in which used and other facts 
and circumstances which will vary and be different in the case 
of each cafeteria pump installed. 


If the fire marshal or the city council finds that a particular pump 
is a nuisance or a fire hazard under the particular facts and circum- 
stances surrounding its use, they can no doubt abate or prevent the 
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use of that particular pump (See Sec. 81-5519 and 17-447, Comp. St., 
1929). But the proprietors of such pump may still be heard in court 
on the question of whether the pump in question is in fact a nuisance 
or a fire hazard, and no one can predict ia advance what might be 
the outcome of such a case. 


The mere fact thrt seivice is kad without the vigilance of a 
station attendant would, in our judgement, be entirely too remote, 
conjectural and speculative a basis upon which to predicate a finding 
that such pumps are fire nuisances in themselves. One cafeteria pump 
company asseris that for ten years they have operated such pumps 
in several different localities, without a fire loss attributable to such 
pumps. We are, therefore, constrained to advise that the fire authori- 
ties must carry on this ecntroversy with operators of cafeteria pumps 
entirely at their own risk as to a successful, legal outcome. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


CREAM BUYER—“SHIPFERS PRICE”—-LEGALITY OF 


March 23, 1931. 
Mr. Karl L. Spence, 
c/o Northwest Nebraska News, 
Crawford, Nebraska. 


Dear Sir: 


Some time ago you wrote a letter to this department concerning 
the practice of cream buyers of paying what they call a “shipper’s 
price” of from two to five cents per p-und more for cream that is 
shipped in than they pay for cream that is delivered to their station 
by the seller himself, 


The practice you mention is the ceuse of a great deal of dissatis- 
fection throughout the state but under cur present law it is exceedingly 
difficult to regulate it. 


Our law (Section 59-509, Compiled Statutes, 1929) forbids a cream 
buyer from discriminating in price between different sections, lo- 
calities, communities, cities or villages in the state by paying a higher 
rate in one locality than is paid in another for the same commodity, 
“after making due allowance for the difference, if any, the actual 
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cost of transportation by train, truck or other carrier from the locality 
of such purchase to the locelity of manufacture or of sale of such 
milk, cream or butter fat, ” etc. 


The buyers contend that they are authorized to pay a Ligher direct 
shippers rate than their station price, provided they make the rates 
uniform over the state because of the difference in cost of the service 
given a patron who delivers at the buying station and one who ships 
his cream in. They argue that the patron who delivers his cream at 
the station is given more expensive service because he brings in, on 
an average, a smaller quantity of cream than the direct shipper, yet 
the time consumed in handling and testing it is the same, the acids, 
etc. used are the same, he is given immediate service and is paid 
at once. The shipper ordinarily skips in larger quantities at a time, 
his cream can be tested and weighed at the convenience of the buyer 
and the buyer can consult his own convenience in performing the 
clerical work, drawing the check, and making the entries necessary to 
keep a proper record of the transaction. 


While our law does not expressly recognize and permit an allow- 
ance for this difference in the cost of service which the cream buyers 
say exists, it is highly probable that, if they can prove such actual 
difference, the courts would permit them to make a variance between 
their direct shipper and station prices to meet it as otherwise the law 
would be unconstitutional as an unreasonable interference with the 
right of contract. 


We think it is clear, however, that the cream buyer has no right 
to pay a greater difference between his direct shippers’ and his station 
price than the actual cost of the difference in service. The cream 
buyers themselves, I believe, admit this. The obvious difficulty in 
a prosecution of this kind is to prove what the actual cost of the dif- 
ference in service is. All the facts upon which to base such a prose- 
ecution are in the hands of the cream buyer and, in a criminal 
prosecution, all he has to do to win an acquittal is to raise a reasonable 
doubt in the minds of the jury. 


The department of agriculture as well as this department has de- 
voted a great deal of study to this problem and the legislature is also 
giving it considerable attention but it is a hard problem. I enclose 
copy of a bill, H. R. 495, now before the legislature, which attempts 
to strengthen the present law on this subject. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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ROADS—OPENING SECTION LINE FOR—COMPENSATION 
TO LAND OWNERS 


April 1, 1931. 


Mr. Stanley Bartos, 
City Attorney, 
Wilber, Nebraska. 


Dear Mr. Bartos: 


Replying to your letter of March 31st in which you ask for our 
opinion as to whether Section 59-145, Compiled Statutes for 1929, con- 
templates that before a section line can be opened as a public road 
it is necessary for the county commissioners to pay to the adjoining 
property owners as damages the fair and reasonable value of the 
land located on said section line and taken up by the county for 
road purposes, it is my opinion that such is the proper interpretation 
of this statute under the construction placed upon it by our Supreme 
Court. 


One of the most recent cases on this point that I have been able 
to find is that of Mosier ys. Herman, 113 Neb. 318, in which the court 
holds that land along section lies cannot be appropriated for road 
purposes until compensation therefor has been paid to the land owners, 
unless there has been actual use of the Isnd for road purposes for 
the prescriptive period. A number of cases are cited in the opinion 
in support of this view, including Henry vs. Ward, 49 Neb. 392; Van 
Wanning vs. Deeter, 78 Neb. 284, and Scottsbluff County vs. Tri-State 
Land Company, 93 Neb. 805. 


I have examined the cases of Howard v. Brown, 37 Neb. 902, and 
Demary vs. Carison, 58 Neb. 546, Lut it does not seem to me that 
they go so far as to support the view that this land can be taken 
without compensation. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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COUNTY SUPERVISOR—COMPENSATION—SERVICES 
ON ROAD WORK 


April 2, 1981. 


Mr. G. H. Chittendon, 
County Supervisor, 
Spencer, Nebr. 


Dear Sir: 


You ask if a duly elected county supervisor in a county under 
township organization can operate the road machinery or tractor of 
his district, dragging roads, etc. and make the legal charge for his 
service at $5.00 per day for his actual labor, charging same to 
Automobile License Money or the County Road Fund. 


Section 33-128, Compiled Statutes of Nebraska for 1929, authorizes 
members of ccunty boards to receive as compensation $5.00 per day 
and 10c per mile, for the time necessarily employed and distance 
traveled, in the pursuance of their regular duties, such compensation 
to be paid out of the general county fund. The same statute also 
provides that for each day actually employed in directing road work 
in his district each member of the county board shall be paid the 
sum of $5.00 per day to be paid out of the road fun of his district. 


Section 26-130, Compiled Statutes for 1929, provides that no county 
officer shall, either directly or indirectly, be pecuniarily interested in 
or receive the benefit of any contracts executed by the county for 
the furnishing of supplies or any other property. Under this pro- 
vision a county supervisor could not be hired by the board to perform 
work for the county in addition to his regular duties as county super- 
visor and director of road work under the law, and he could not 
be paid additional compensation to that already provided by law. 


You also inquire if the county highway commissioner can hire 
one of the supervisors to operate a tractor on the road and such 
supervisor could then be paid for his actual labor out of the license 
monies. 


Under the provisions of Section 26-130, Compiled Statutes for 1929 
above referred to, I do not believe the county highway commissioner 
could lawfully make such an agreement with the county supervisor. 


Yours very truly. 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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TAXATION—SITUS OF STORED GRAIN FOR 


April 3, 1931. 


Hon. L. F. Otradovsky, 
County Attorney, 
Schuyler, Nebraska. 


Dear Sir: 


This is in answer to your letter of March 31, 1931, requesting 
information as to whether grain stored in elevators should be listed 
and assessed for taxation where the grain is stored or where the 
owner of the stored grain resides. 


Section 77-1422, Comp. St., 1929, contains detailed directions for 
the listing and assessment for taxation of all kinds of goods, wares 
and merchandise including grain stored in storage houses or warehouses. 
This law provides for the listing and reporting of the grain where it 
is stored. (See also Sec. 77-1405, Comp. St., 1929). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION—CHATTEL MORTGAGES—SITUS OF FOR 
TAXING PURPOSES 


April 7, 1931. 


Mr. Roscoe B. Lemmon, 
County Assessor, 
Lexington, Nebraska. 


Dear Sir: 


This is in answer to your letter of April 3, 1931, in which you 
state and inquire: 


“There are thousands of dollars worth of chattel mort- 
gages on record here in Dawson County, which are owned by 
large Finance Companies like the International Harvester Co. 
Will you kindly inform me where these should be listed for 
taxation? 
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Since the chattel mortgages are recorded in Dawson County, the pro- 
perty covered thereby is no doubt in possession of the mortgagor, the 
legal owner, in Dawson County (Union Stock Yards Bank v. Board 
of Thurston County, 65 Neb. 408). If such property is assessed at 
its market value where said mortgagor, or legal owner, resides we 
are of the opinion that the requirements cf the revenue law will be 
fully satisfied without taxation of the chattel mortgages as such 
(Secs. 77-201 and 77-1402, Comp. St., 1929). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General 


COUNTIES—CARE OF POOR—LIABILITY FOR MEDICAL EXPENSES 
April 8, 1931. 


Mr. Clyde R. Worrall, 
County Attorney, 
Wahoo, Nebraska. 


Dear Sir: 


In answer to your letter of April 6, 1931, permit us to say that 
counties not under township organization are liable for the mainten- 
ance, including reasonable and necessary medical and hospital expenses 
of pauper residents in such counties as provided by Sections 68-103, 
68-104, 68-105, 68-107 and 68-115, Comp. St., 1929. These statutes are 
clear, direct and unambiguous and have been construed as to med- 
ical expenses in Redwillow County v. Davis, 49 Neb. 796; Gage 
County v. Fulton, 16 Neb. 5; Hamilton County v. Meyers, 23 Neb. 718; 
and Plumb v. York County, 95 Neb. 655. Under these statutes the 
county is not liable for any such expenses in behalf of non-resident 
paupers, nor is any county liable in excess of the reasonable value 
of medical and hospital services to its resident paupers. 


Residence and reasonable amount are, of course, questions of fact 
upon which the county board must take its position at its’ own risk 
of and responsibility for litigation. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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TAXATION—CHANGES IN ASSESSMENT—NOTICE OF—HEARING. 


April 8, 1931. 


Mr. Bernard J. Klasek, 
County Clerk, 
Wilber, Nebraska. 


Dear Sir: 


This is in answer to your letter of April 6, 1931, in which you 
state and inquire: 


“In a specific case, land of one individual was raised. 
Notice was sent from this office to the town’ near which such 
land was situated. No other address was known at the time of 
such party. Said notice came back and placed on file. The 
man pays his taxes under protest and desires a hearing. Can 
he do so when notice was sent but such man was not to be 
located?” 


If, under Section 77-1612, the town to which the notice preceding 
the raise of valuation was sent, was. the “owner’s last known address,” 
then, in our opinion, he has no cause for complaint on the ground of 
defective notice. 


Under Section 77-1702, at its meeting in 1930 following the raise 
and notice to the owner the board of equalization on this owner’s 
application, could and should have given him a hearing on the ques- 
tion of whether his property was overvalued. But if, as appears to 
be the fact, he did not object at the 1930 meeting of said board, 
his present objection, in our judgement, comes too late, 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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SHERIFF—MILEAGE AND EXPENSES ON EXTRADITION MATTERS 
April 9, 1931. 


Mr. George McClain, 
Sheriff, 
McCook, Nebraska. 


Dear Sir: 


This is in answer to your letter of April 7, 1931, in which you state 
and inquire: 


“First:-I am close to the Kansas line, and we have a large 
number of arrests made over there, and always try and have the officers 
to get our man to sign a waiver, which is almost always done, then 
I take my car and go over and get him, without the formality of going 
to the Governor of each of the two states to get the required warrants 
from the Governors. In a case of this kind, should I be entitled to 
mileage in going after a prisoner under these circumstances? 


“Second:-If in your opinion I would not be entitled to 
mileage in Kansas, could I collect mileage to the state line 
and expenses from there on? 


“Third:-In case I take my car and go down as previously 
stated, and bring back the prisoner, how would I arrive at what 
my actual expenses would be, as a person should be entitled to 
something for wear and tear on his car, in case I went on the 
train I would have to go a considerable distance east and then 
make it back west again, which would amount to more than 
the mileage across would come to, the wear and tear on a 
sheriff’s car is more severe.” 


It appears from your statement that in bringing back from Kansas 
a man who has waived extradition you are not an extradition agent 
appointed by the governor and entitled to actual expenses as provided 
by Sections 29-701 to 29-706, Compiled Statutes, 1929. 


You are rather a sheriff, performing the general duty of a sheriff 
to apprehend and arrest ciminals, as provided by Section 26-1410, Com- 
piled Statutes, 1929. 


We are, therefore, of the opinion that in the line of work you 
describe, you are entitled not to actual expenses but to mileage only 
as provided by Section 33-120, Compiled Statutes, 1929, namely, fifteen 
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cents per mile in the county and ten cents per mile outside the 
county including Kansas. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION—ADJUSTMENT OR CHANGES IN ASSESSMENTS—COR- 
RECTION OF ERROR—BY WHOM AND WHEN MADE 


April 16, 1931. 


Hoagland, Carr & Hoagland, 
Attorneys-at-Law, 
North Platte, Nebraska. 


Gentlemen: 


In your letter of April 4th you ask our opinion as to the power 
of the County Board of Equalization, after July 10th, to “adjust a 
matter of taxes which they had not adjusted prior to that time.” In 
this connection, you call our attention to certain corrective action 
taken by the State Board of Equalization after the time for their 
regular sitting. 


The County Board of Equalization, as such is a body with powers 
and duties strictly defined. Its jurisdiction is confined to a twenty 
days session each year. Sec. 77-1702, Comp. St. Neb., 1929. Its 
powers cease at the end of this statutory period. Farmers Co-Op. 
Creamery & Supply Co. v. McDonald, 100 Neb. 33, 158 N. W. 369. 
After it has submitted to the State Board of Equalization its report, 
on or before July 10th (Sec. 77-1707) its only function is to await the 
action of the State Board and then, on the twentieth and last day of 
its session, make the county levy. Sec. 77-1801, Comp. St. Neb., 1929. 


However, there are other provisions which afford ample oppor- 
tunity to the county authorities to adjust errors in assessments. Sec- 
tion 77-1006 places such powers in the hands of the county assessor, 
county clerk and county board. 


Section 77-1614 makes it the duty of the county clerk to place on 
the tax list lands not assessed or taxed for any former year or years. 

Sections 77-1930 and following, dealing with the responsibility of 
county treasurers in connection with his duties as a collector of taxes 
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also contain several provisions authorizing certain adjustments and 
correction of errors in tax records. 


The powers and duties of the State Board of Equalization are 
statutory and, we believe, the provisions pertaining to that body are 
of no particular value in any question dealing with the powers of the 
County Board of Equalization which are also statutory. 


Yours very truly. 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


SCHOOL DISTRICTS—LIABILITY OF ONE TRANSFERRING INTO 
TO PAY BUILDING FUND TAX 


April 17, 1931. 


Mr. Fred H. Richards, 
County Attorney, 
Fremont, Nebraska. 


Dear Sir: 
You say: 


“There is a transfer from District 36 into District 50 of 
Dodge County. District 50 has a Luilding fund and the county 
clerk has assessed him up with general school tax and building 
fund and he objects to paying the building fund, as the school 
law says he has no right to vote on bonds and he takes 
the position that the building fund is the same as a bond and he 
does not pay on bonds issued for building purposes when he is 
transferred into the district. The question is, ‘Should he pay 
on the building fund or should he pay only the general school 
taxes?.” 


In answer to the question you suggest, I will say that in my 
opinion the party transferred should pay the building fund tax levied in 
the district to which he is transferred for the year the transfer is in 
force and effect. Such is the literal reading of the law. 


79-2101 provides among other things that: 


“The county clerk shall be empowered, and it is hereby 
made his duty, to place the school taxes except for the payment 


294 REPORT OF ATTORNEY GENERAL 


of existing bonds or interest on the same, of the parents or 
guardians and of the real estate on which they reside, not 
exceeding a quarter section of land, in the adjoining district... 
basing such school taxation upon the levy for school purposes. 

“The parents or guardians of the pupils so transferred 
shall have the right to vote in the district to which such 
pupils are transferred on all school matters except that of 
issuing bonds.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


GAMBLING—SLOT MACHINES 
April 21, 1931. 


Mr. Franklin L. Pierce, 
City Attorney, 
Beaver City, Nebraska. 


Dear Sir: 


Your letter of April 18th at hand with reference to slot 
machines. 


Under the laws of Nebraska as interpreted by the supreme 
Court, slot machines, lotteries, and all other schemes of chance 
are illegal and the operators thereof are subject to prosecution. 
They come not only within Section 28-946, but also under 
Section 28-962. 


No state official has direct charge of the suppression of 
slot machines or other gambling devices. That duty rests 
primarily upon city and village officials. 


I hope that you will take steps to enforce the law with 
reference to them. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
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ROADS—VACATION BY NON-USE—LEGAL WIDTH 


April 22, 1931 
Mr. Martin Dreher, 
County Commissioner, 
Elwood, Nebraska. 


Dear Sir: 
You ask: 


“Does a road vacate itself by reason of not being used or 
worked all, or just that portion not being used when it has 
been ordered opened up and worked according to law by the 
county board of commissioners in 1887?” 


Under our law as it now stands, and as it has been since the year 
1909, the only way in which a road that has once been legally established 
can be vacated is by consent of a majority of the voters living within 
two miles of such road and not living in a village or city. Section 
39-103, Compiled Statutes of Nebraska, 1929. 


Prior to 1909 the law provided that all roads that had not been 
used within five years should be deemed vacated (Sec. 5256, Compiled 
Statutes of Nebrska, 1907). This provision of the law was repealed 
by the legislature in 1909 and the law in substantially its present form 
was enacted. 


In the case of Krueger v. Jenkins, 59 Neb. 641, decided by our 
Supreme Court in February, 1900, while the old law was still in effect, 
it was held under the provision of the statute “ ‘that all roads that 
have not been used within five years shall be deemed vacated’, applies 
only to roads which have been entirely abandond. It does not apply 
to the unused parts of a road lying on either side of the line of 
travel.” 


You also ask: 


“What is the lawful width of an established road where 
the petition does not state any width therein?” 


Section 39-102, Compiled Statutes of Nebraska, 1929, provides; 


“All public roads shall have a width of not less than forty 
feet nor more than sixty-six feet to be determined by the county 
board,” etc. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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TAXATION—EXEMPTION OF CHURCH PROPERTY NOT USED 
FOR RELIGIOUS PURPOSES 


April 22, 1981. 


Elgie C. Bute, 
County Clerk, 
Aurora, Nebraska. 


Dear Sir: 


In answer to your letter of April 20 asking our opinion as to the 
exemption of taxation of the Mennonite Church as to eighty acres of 
land leased by the church which uses the income therefrom for 
church purposes you are advised that this property is not exempt 
from taxation. Article VIII Section 2 of the Constitution and Section 
77-202, Compiled Statutes of Nebraska, 1929, exempt “property owned by 
and used exclusively for agricultural and horticultural societies, and 
property owned and used exclusively for educational, religious, char- 
itable or cemetary purposes, when such property is not owned or used 
for financial gain or profit to either the owner or user.” 


It has been repeatedly decided by our Supreme Court that the 
test of exemption is the use to which the property itself is put. 
As stated in the case of House of Good Shepherd v. Board of Equal- 
ization, 113 Neb. 489 at page 492 “property of a religious, educational 
or charitable institution which is leased to others and used as a com- 
mercial enterprise is not exempt from taxation, even though the in- 
come from such property is devoted to educational, religious or char- 
itable purposes. The test is the use of the property itself, and whether 
it may be fairly and reasonably said to be used for such purposes.” 


Other cases are: 


First Christian Church of Beatrice v. Beatrice, 39 Neb. 432. 
Academy of the Sacred Heart y. Irey, 51 Neb. 755. 


Y. M. C. A. v. Lancaster County, 106 Neb. 105. 
Yours very truly. 


C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 
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COUNTY FUNDS—ISSUANCE OF WARRANTS AGAINST 
April 25, 1931. 


Mr. Ernest A. Hubka, 
County Attorney, 
Beatrice, Nebraska 


You say: 


“The Gage County board of supervisors have drawn war- 
rants to the amount of eighty-five per cent of the 1930 levy. 


“Two weeks ago about $10,000.00 of fees were paid into the 
treasury’s general fund from various offices in Gage County, 
and as taxes have not been paid, the general fund was depleted 
and warrants had to be registered. The above mentioned 
$10,000.00 was placed in the general fund and $10,000.00 of 
warrants were retarded and paid. 


“Question: Where the county board has issued warrants 
to the limit of the levy, and not sufficient taxes paid into the 
general fund causing the warrants to be registered, and the 
registered warrants being paid from other sources than taxes 
for such year, ‘as fees from county offices, prior taxes, and 
other fees collected and paid into the general fund,’ has the 
board the power and authority to issue warrants to the amount 
that was retarded and paid by the fees into the general fund, 
or must the county board wait till all the warrants are paid, 
and then draw warrants on cash? 


“Where the county board has issued warrants to the limit 
as provided by law, has it power to issue warrants for pay- 
ment of county officers’ salaries, and if not such power and 
authority, can it approve the salary claims of said officers so 
that the officers may be able to assign and transfer? 


“Where the county board has issued warrants to the limit 
as provided by law, has it power to approve general claims 
filed against the county so that the claimant may receive it 
for purposes of transferring and assignments?” 


Section 26-116, Comp. St., 1929, provides that: 


“Tt shall be unlawful for the county board of any county 
in this state to issue any warrants for any amount exceeding 
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the aggregate of eighty-five per cent of the amount levied by 
tax for the current year, except there be money in the trea- 
sury to the credit of the proper fund for the payment of the 
same; nor shall it be lawful for the county board to issue any 
certificate of indebtedness in any form in payment of any ac- 
count or claim, nor to make any contract for or to incur any 
indebtedness in any form in payment for any account or claim, 
or to make any contract for or to incur any indebtedness 
against the county in excess of the tax levy for county expenses 
during the current. year; nor shall any expenditure be made, 
or indebtedness be contracted to be paid out of any of the 
funds of said county in excess of the amount levied for said 
fund.” 


The Supreme Court of Nebraska has said in construing the above 
quoted provision of statute that: 


“Tt is not unlawful for a county board, after estimate made 
and prior to its meeting as a board of equalization, to antici- 
pate the levy for the current year, and contract an indebtedness 
upon a particular fund within the estimate, although there is 
at the time no money in the treasury to the credit of such 
fund for the payment of the indebtedness, if in contracting 
such indebtedness the board remain within the limits prescribed 
by the constitution and the statutes.” (Austin Mfg. Co. v. Brown 
County, 65 Neb. 60). 


The decision in this case was approved in the more recent case 
of Central Building and Construction Co. v. Saunders County, 106 Neb, 
484, 


I mention the above quoted provision of the statute and the de- 
cision of the Supreme Court because they throw some light upon the 
questions you ask and which I will now endeavor to answer. 


1. I doubt whether in strict law the county board is authorized 
to issue warrants in payment of claims which accrued in 1930 in 
excess of eighty-five per cent of the levy for that year unless there 
is money in the treasury with which to pay them. 


2. Even though the county board has issued warants to the 
amount authorized by law against the 1930 levy and there is no money 
in the treasury, I am of the opinion that it has the legal right to 
approve the claims of the county officers for salaries earned dur- 
ing the year 1931, and the same may be said of valid claims for 
other services rendered or for materials furnished in 1931, 
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In fact I am of the opinion, although the question may not be 
entirely free from doubt, that warrants may now be drawn against 
the proposed 1931 levy to pay officer’s salaries and other legitimate 
county expenses incurred during the year 1931. In the body of the 
opinion written in the case of Austin Mfg. Co. v. Brown County, 
supra, it is said: 


“The first step in the levy of taxes, that is, making the 
estimate, has been taken; and there is no doubt of the author- 
ity of the board to anticipete the levy for the current year, 
remaining within the constitutional and statutory limits, and to 
enter into such contracts as the welfare of the county may 
require.” 


Yours very truly. 
C. A. SORENSEw Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXATION—REFUNDS OF TAXES UNLAWFULLY COLLECTED 


April 28, 1931. 


Mr. A. T. Anderson, 
County Treasurer, 
Lexington, Nebraska. 


Dear Sir: 


This is in answer to your letter of April 24, 1981, in which you 
state and inquire: 


“In case a taxpayer comes in to our office pays his taxes we 
issue the receipt, he goes home and looks the receipt over and 
investigates and finds that he has been assessed for improve- 
ments that never was on the real estate, now is there any way 
to make an adjustment or a way for the taxpayer to get a 
refund?” 


The pertinent law is Sections 77-1923, Comp. St., 1929, Subdivision 
Second, and 77-1924, Comp. St., 1929. The demand for refund must 
be made within thirty days from the time the taxes were paid. The 
treasurer must transmit a copy of the demand to the county board 
which may refund the taxes to him the same as the board allows 
and pays other claims. The refund claimant should be advised to 
consult his private attorney and yourself and the county board should 
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be guided by the advice and assistance of the county attorney in 
all that you do in connection with the refunding of taxes. 


Before further taxes are paid on these non-existent improvements, 
the county clerk with the county board’s approval should correct the 
assessment (Section 77-1006). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


FRANCHISE—GRANTS OF BY CITIES 2ND CLASS—TO POWER 
AND GAS COMPANIES—TERMS OF 


May 5, 1931. 


Mr. George A. Shostrom, 
Gothenburg, Nebraska. 


Dear Sir: 


In your letter of April 25 you ask our opinion as to whether the 
city council of Gothenburg may lawfully grant an electric light and 
power franchise for a period of twenty-five years the ordinance to 
that effect being passed two years before the expiration of an old 
franchise to the same grantee, without a vote of the people. You also 
inquire if the council without such vote of the people has a right 
to grant a natural gas franchise for a period of twenty years. Both 
of these questions are governed by Sections 17-121 and 17-127, Comp. 
St., 1929, providing as follows: 


“Cities of the second class, in their corporate capacities, 
are authorized and empowered to enact ordinances for the 
following purposes, in addition to the other powers granted 
by this chapter:” 17-121. 


“VI. To grant a franchise subject to the conditions of this sec- 
tion for a period not exceeding twenty-five years to any person, 
company, or association, and to his or its assigns, to lay and 
maintain gas mains, pipes, service and all other necessary 
structures, or to erect und maintain poles, lines, wires and 
conductors for electricity in the streets, lanes, alleys and public 
places of the city, for the purpose of furnishing gas and 
electricity for lighting the streets, lanes, alleys and public 
places of said city, and for furnishing the same to the inhab- 
itants thereof ....” 17-127. 
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We see no valid objection to a granting of a new franchise before 
the expiration of an old franchise under the above sections. These 
grants may be made without vote of the people under the above sec- 
tions. 


If your city has adopted the initiative and referendum under the 
provisions of Sections 18-501 to 18-530, Comp. St., 1929, such ordinance 
will be subject to a referendum vote by the people. 


Yours very truly. 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


TAXATION—COLLECTION OF DELINQUENT—VILLAGE TAXES 
May 7, 1931. 


Mr. H. Raemakers, 
Lindsay, Nebraska. 


Dear Sir: 


This is in answer to your letter of May 1, 1931, informing us that 
you have been chairman of the town board for a year and requesting 
information as to how the village’s delinquent real estate taxes may 
be collected. 


Under existing law (Sec. 17-567, Comp. St., 1929), the village 
board does its full duty with reference to the collection of all village 
taxes when it causes its tax levies to be certified to the county clerk 
who places them on the tax list which is delivered to the county 
treasurer for collection of all taxes including the village taxes on 
real estate. The county treasurer is authorized and directed to sell 
real estate for all taxes including village taxes as provided by Articles 
20 and 21, Chapter 77, Compiled Statutes of Nebraska, 1929. 


The offices of the House Clerk and Senate Secretary inform us 
that for the purposes of enabling cities and villages to sell real estate 
for taxes, there was introduced a bill which failed of passage. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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SCHOOL DISTRICT—RIGHT TO ORGANIZE CITY SCHOOL 
DISTRICT IN VILLAGE 


May 11, 1931. 


Mr. Q. J. Miller, 
Burwell, Nebr. 


Dear Sir: 


In answer to your letter of inquiry of the 7th instant, I will say 
that Burwell can maintain its village organization if it desires to do 
so, although it has a sufficient population to be a city of the second 
class. The law does not compel it to become a city of the second class 
(Sec. 17-101). 


The fact that Burwell chooses to remain a village does not pre- 
vent, however, the school district of which it forms a part from be- 
coming a city school district as that term is generally used, that 
is to say; a district organized under what is commonly known as 
Article XXV of the Schocl Law. In fact the law provides that where 
there is either a city or village having a population of one thousand 
or more within the district, it shall be a city school district (79-2501). 
The law makes no provision in such a case for the electors determining 
whether they wish to ke governed as an Article VI district or an 
Article XXV district. 


I am therefore of the opinion that you should be governed in 
strict law as an Article XXV district, but there are, I believe, sev- 
eral school districts in the state that have retained their organization 
as Article VI schools when the law has declared them to be Article 
XXV schools. 


I do not think that it is necessary to have the electors of the 
district vote upon the question of whether thy will do what the law 
says shall be done. If at the time of the next general city election 
a board of education is elected in conformity with the provisions 
of 79-2503, the change in organization will have been made in my 
opinion. This could have been done at the last annual village election 
or in fact at any annual village election, since Burwell attained a 
population in excess of 1000. 


I do not wish to be understood as of being of the opinion, however, 
that what you have done or may do in the future will be illegal, 
because you are organized as an Article VI school when you should 
have been organized as an Article XXV school. 
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The law provides that: 


“At the first election in cities organized under this article 
two members shall be elected for the term of three years, 
two for two years, and two for one year, and annually 
thereafter two members shall be elected for three years and 
until their successors are elected and qualified and installed 
in office:”—79-2503, C. S. for 1929. 


I suggest that a feasible way to handle the matter will be to elect 
a board of education at the next annual village election and, mean- 
time, to announce at the annual school meeting held this coming 
June that the district should now be organized as a city school 
district and that a board of education will be elected next spring. 


The two plans of organization are much the same. There are, 
however, some differences. To illustrate: An annual school meeting 
is not held in a city school district. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL BOARD—MEMBERS ELECT—RIGHT TO HIRE TEACHER— 
WHEN TERMS COMMENCE 


May 11, 1931. 


Mr. H. H. Ofe, 
Oakdale, Nebr. 


Dear Sir: 
You say: 


“We have a school of about 230 pupils and a six member 
school board. 


“Three of the members’ terms expired this spring and none 
of the old board was re-elected. 


“Can the old board elect teachers for the coming year 
according to law? 
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“Tf the election comes in April when do the new members 
take their office?” 


In answer to the question you ask, I will say: 

1. The Supreme Court of this state has held that “When a 
school district elects six trustees to act as the officers of the 
district in lieu of the board of three, the official terms of the 
old board expire on the second Monday of July following. Until 
that time the trustees elect are not the proper officers of the 
district.”—State v. Weatherby, 17 Neb. 553. 


2. I am of the opinion that the present board of school trustees can 
elect a teacher for the ensuing school year although I think the legisla- 
ture intended otherwise when it amended what is now 79-603 in 1929. 
The law as amended provides among other things that 


“In the election of teachers no members of said board of trustees 
may cast a vote in the election of any teacher in favor of said 
teacher when said member on the board is related by blood 
or marriage within the third degree to said teacher and whose 
term of office extends beyond the date of the term of such posi- 
tion contracted for.” (79-603) 


It is reasonably evident that the legislature in the closing part of 
the above quotation said what it did not mean but the correction should 
be made by legislative enactment rather than by a strained construction 
of the law by this office. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXATION, DIVISION OF ROAD TAX COLLECTIONS WITHIN CITY 
BETWEEN CITY AND COUNTY 


Mr. Ernest A. Hudka, 
County Attorney, 
Beatrice, Nebr. 


Dear Sir: 


You say that the City of Beatrice is about to file a claim against 
Gage County for a share of the road tax, claiming that it is entitled to 
one-half of the road tax collection by the county in Beatrice since 1886. 
In 1890 Gage County was organized under a township form of Govern- 
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ment but at no time has it organized road districts. The County levied 
a general road tax which was paid into the general fund of the county 
and expended throughout the county wherever it was deemed necessary. 
You ask: 


“Where a County under township form of government 
collects general road tax, is a city or village within such form 
of government entitled to one-half of such road tax money 
collected on property within the limits of such city or village? 


“The fact that the County has never formed road districts, 
does that change the situation?” 


I assume that the city bases its claim on Section 39-206, Comp. St. 
1929. 


You will note that in the cases of Falls City v. Richardson County, 
99 Neb. 663, 157 N. W. 614, and State ex rel City of O’Neill v. Gallagher, 
109 Neb. 111, 198 N. W. 980, a similar situation existed. The same kind 
of claim was prosecuted in each case and in each case the county was 
under township government. The court held in both cases that the 
claim was good and the county must pay. Apparently the fact that a 
county is under township government does not preclude a city within 
the county from claiming one-half the road tax as provided in Section 
39-206. 


I am of the opinion that the fact that the county has never formed 
road districts would not affect the validity of the claim. The county could 
hardly take advantage of its own failure to perform a legal duty to 
defeat an otherwise valid claim. Moreover in the case of City of Chadron 
v. Dawes County, 82 Neb. 614, 118 N. W. 469, the Supreme Court held 
that incorporated municipalities are road districts within the meaning 
of the law providing for creation of road districts. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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POLICE, CITIES 2nd CLASS—AFFOINTMENT OF—TERMS 
OF OFFICE 


May 19, 1931 


Hon. Lloyd H. Jordan, 
County Attorney, 
Gordon, Nebraska. 


Dear Sir: 


This is in answer to your letter of May 16, 1931, in which you 
state and inquire: 


“Tf there was a pclice appointment at the beginning of the 
municipal year in a city of the second class in May, 1930, and 
a majority vote of the council could not be secured to confirm 
an appointment of a new policeman would the appointee for 
the year before hold over and he entitled to pay if he continued 
to act?” 


Section 17-107 contains the only statutory provisions relative to the 
office of policmen in second class cities. These provisions read as follows: 


“The mayor, by and with the consent of the council, shall 
appoint such a number of regular pclicemen as may be neces- 
sary and may also appcint special policcmen from time to time as 
emergencies arise. All police officers appointed by the mayor 
and council, in accordance therewith, shall be removable at any 
time by the mayor.” 


It is thus observed that the statute gives the mayor and council the 
right to provide for the appointment of policemen removable at any 
time by the mayor. It is also observed that the statute imposes upon 
the mayor and council no limitations as to the method of providing 
for the appointment of policemen. The mayor and council may, there- 
fore, make provision for the appointment of policemen either by 
ordinance or by resolution. It is further observed that the statute makes 
for such policemen no provisions for a term of office except that their 
offices begin with their appointment by the mayor with the council’s 
consent and end with their removal by the mayor alone. 


In this situation there becomes operative, in our judgment, the rule 
of law stated at 43 Corpus Juris, 763, Note 86 as follows: 


“Where the statute gives the council the right to provide 
for the employment and appointment of police officers, the 
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council must by appropriate legislation create the offices of po- 
licemen and fix their salaries and terms of office.” 


It is thus apparent that your city should have municipal legislation 
fixing policemen’s terms of office subject to the mayor’s power of 
removal. Since, as above stated, there are no statutory limitations on 
the method of exercising such legislative authority, the council may do 
it either by a general ordinance prescribing the terms of office of 
policemen, or by appropriate term-fixing language in the resolution 
confirming the mayor’s appointment ef a policeman. If such term-fixing 
legislation exists in your city, but does not provide for hol-ing over of 
incumbents until a successor is appointed and legally confirmed, then, 
of course, a policeman whose term has expired is simply a policeman 
whose term has expired. He is no longer a policeman, and whatever may 
be the validity of his acts as a de facto officer where third parties’ and 
the public’s rights are involved, he does not hold over and he is not 
entitled to a policeman’s pay or to other perquisites and emoluments 
of a policeman’s office. 


On the other hand, if such term-fixing legislation exists in your 
city and it provides for policemen holding over their terms until their 
sucessors are appointed and legally contirmed, then, obiviously they do 
hold over, they are policemen and they are entitled to a policeman’s pay, 
perquisites or emoluments until their successors have been appointed 
and legally confirmed. 


Of course, if no such term-fixing legislation exists in your city 
which is more apt to be the fact- a policeman once regularly appointed 
and legally confirmed, holds his office and is entitled to the pay, 
perquisites and emoluments thereof until the mayor removes him; 
an event which may occur at any time and be unattended by prescribed 
ceremonies such as notice, hearing and time or opportunity to be heard. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


“COUNTY ROADS” DEFINED 


May 25, 1931. 
Mr. John L. Riddell, 
County Attorney, 
York, Nebraska. 


Dear Sir: 


You call attention to the term “county roads” found in line 6 of 
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Section 77-2218, Comp. St. 1929. You ask our opinion as to whether the 
term “county roads” as there used should be interpreted to mean any 
road in the county or those roads laid out under a special statute and 
entitled “county roads”. 


“ 


I am of the opinion that the term “county roads” as used in Section 
77-2218 means any road in the county which it is the duty of the county 
to maintain regardless of whether it belongs to the system of roads 
designated as “county roads” as provided in Section 39-227, Comp. St. 
1929 or not. 


My chief reason for this view, aside from the apparent purpose of 
the statute, is that Section 77-2218 was o1iginally passed by the Legislat- 
ure in 1901, whereas Section 39-227 providing for a system of county 
roads was not pessed until 1917. The term “county roads” as used in 
Section 77-2218 could hardly be said to refer to something which did 
not exist until sixteen years later. 


You also call attention to the following language found in Section 
77-2218, Comp. St. 1929: 


“It shall be lawful for the County Board of any County 
having a population of not more than 50,00 inhabitants, to use 
such fund in the manner herein provided for the improvement 
of any cut or fill and for the gracing of any public highway. 
The County Board in such counties in making such improve- 
ment, shall have the option of letting the same by competitive 
bid as herein set forth or in any other manner as shall to them 
seem to the best interests of the County.” 


You state that York County is under township organization and 
that certain members of the county board wish to take the inheritance 
tax and divide it equally among the sixteen townships, i. e. expend 
equal portions in each township, while other members contend that 
the statute means that the inheritance fund tax should be expended 
only under the direction of the county board and upon such county 
highways as the county board deems necessary. You ask for our view. 


It seems to me that the language of the statute can bear only one 
construction: That the fund is to be expended by the board acting as 
a body “for the improvement of any cut or fill and for the grading 
of any public highway” wherever it may deem such work necessary 
without regard to the amount spent in any particular township. Further- 
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more I find no statute providing for the division or expenditure of this 
fund equally or in any other proportion among the several townships 
of the county. 


Yours very truly. 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


PHYSICIANS—RIGHT TO SELL DRUGS—PRACTICE OF 
VETERINARY MEDICINE 


May 27, 1931 


Hon. H. J. Anslinger, 
Commissioner, Bureau of Narcotics, 
Treasury Department, 

Washington, D .C. 


Dear Sir: 


Pursuant to a request for an opinion thereon from the Honorable 
Robert G. Simmons, Congressman from Nebraska, you ask our opinion 
as to whether, under the laws of Nebraska, a physician may prescribe 
and dispense narcotic drugs in this state for the treatment of animals 
in localities where veterinary surgeons are not available. 


Section 71-1802, Compiled Statutes of Nebraska, 1929, relating 
to the practice of pharmacy provides that among those excepted from 
the law prohibiting any but licensed pharmacists from selling drugs and 
medicines at retail shall be “3. Persons who are licensed to practice 
drugs and medicines, dentistry, or veterinary medicine who dispense 
drugs and medicines as an incident to the practice of their profession. 
5. Licensed doctors of medicine in any town or village of three hundred 
fifty (3850) population or less where there is no registered pharmacist, 
and located ten (10) miles or more from any town or village having 
a licensed or registered pharmacist.” 


The foregoing appear to be the only exceptions to our law permit- 
ting only licensed pharmacists to sell drugs and medicines at retail 
applicable to the case you present. 


Section 71-7909, Comp. St., 1929, defines the practice of veterinary 
medicine and surgery which may only be practiced by licensed practi- 
tioners. However, Section 71-1904, Comp. St., 1929, enumerates certain 
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exceptions among which are perscns who gratuitiously advise or assist 
others in the care or treatment of their domestic animals. 


From a consideration of the above mentioned statutes I believe 
that our laws permit a physician to diagnose diseases and prescribe 
drugs and medicines for domestic animals provided he makes no charge 
for this service and that he may lawfully sell drugs for such purpose 
in any village of 350 population or less where there is no registered 
pharmacist and none located within ten miles thereof. Should the 
physician charge for his service in prescribing treatments or should he 
sell drugs for the purpcse indicated within a distance of ten miles from 
where a licensed pharmacist is located, or in a village having a greater 
population than 350 persons, I believe he would be violating our laws. 


Yours very truly. 
C. A. SORENSEN. Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


SINKING FUNDS FOR MUNICIPAL BONDS—HOW AND BY 
WHOM ADMINISTERED 


June 1, 1931. 


Hon. Lloyd H. Jordan, 
City Attorney, 
Gordon, Nebraska. 


Dear Sir: 
This is in answer to your letter of May 26, 1931. 


You first request information as to whether taxes levied and col- 
lected to pay interest and principal of city bonds and resulting in 
city funds commonly called “interest fund” and “sinking fund” res- 
pectively should be retained and handled by the county treasurer or 
be turned to the city treasurer for handling. 


The county treasurer is, of course, the collector of all city taxes 
including those in question (See Secs. 17-567 and 77-1901). Upon de- 
mand of the city treasurer, the county treasurer must report and 
pay over to the former the amount of the collected, city taxes includ- 
ing the taxes in question (Sec. 77-1944; State v. Roderick, 23 Neb. 505). 
This duty of the county treasurer may be enforced by madamus (State 
v. Roderick, 23 Neb. 505), and being thus compellable to make this 
payment to the city treasurer, the county treasurer should do so 


OPINIONS 311 


voluntarily (See Chickaming v. Carpenter, 106 U. S. 663). Since the 
city treasurer is the legal custodian of all the city’s money (Sec. 17-514) 
the due performance of his duty in making and enforcing his demand 
on the county treasurer for the tax moneys in question, will no doubt 
soon relieve the described confusion in the management of city funds. 


You next request information as to the liability, if any, of the 
council or city treasurer for transferring to the general fund the 
proceeds of taxes levied and ccllected to pay interest and principal 
of city bonds. 


We find that each statute authorizing city bond issues for a given 
purpose, contains special provisions of its own as to violatility or inviola- 
bility of the funds raised by taxation to discharge all the obligations 
of the bonds. The usual provision is that the taxes to pay the interest 
and principal of the bonds can be used cnly for those purposes. Thus 
the water bond taxes are required to be retained in a fund known 
as the “water fund” (Sec. 17-441). If transfers, consolidations or 
mutations of the funds result in the expenditure of the taxes for some 
unauthorized purpose leaving no other city money applicable to the 
interest and principal of the bonds when due, personal liability of 
the officials responsible for the condition may result. It is clear that 
the official managers of multiple, municipal funds act upon their own 
responsibility and at their own risk in manipulating or intermingling 
them and that the only safe course is to keep separate and distinct 
the funds specified by the statute. 


Sincerely yours, 
Cc, A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION—GRAIN BROKERS—NOT SUBJECT TO 
INTANGIBLE TAX 


June 5, 1931. 
Mr. John P. Classen, 
County Assessor, 
Spencer, Nebraska. 


Dear Mr. Classen: 


This is in answer to your letter of June 1, 1931, in which you 
state and inquire: 


“Nye & Jenks Grain Co. and Trans-Mississippi Grain Co. 
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claim they are exempt from intangible return, being assessed 

according to Section 5934, covering grain brokers, under the 

clause that this assessment shall be in lieu of all other taxes. 

These corporations have a checking account in our local banks 

as well as local book accounts. Should these be listed locally 

as intangible? If not, how about our local Farmers Union 

Elevators?” 

Section 5934, Compiled Statutes of Nebraska, 1922, now Sec- 
tion 77-1421, Compiled Statutes of Nebraska, 1929, is a_ specific 
section relating to the assessment and taxation of grain brokers. This 
section declares in clear, direct and unambiguous language that the 
tax on grain brokers provided thereby “shall be in lieu of all other 
taxes.” 


We are, therefore, of the opirion that the Nye & Jenks Grain 
Company, the Trans-Mississippi Grain Company and the Farmers Un- 
ion Elevator should be assessed and taxed solely as provided by 
Section 5934, now 77-1421; and that the money, accounts and other in- 
tangibles of these grain brokers should not be listed locally for in- 
tangible property taxation as provided by Sections 77-701 to 77-713, 
Comp. St., 1929. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


COUNTY ROAD THROUGH VILLAGE—LIABILITY OF COUNTY 
TO REPAIR BRIDGE ON 


June 6, 1931. 


Mr. M. L. Smith, 
City Clerk, ‘ 
Osceola, Nebraska. 


Dear Sir: 


This is in answer to your letter of May 28, 1931, in which you state 
and inquire: 


“Where a regular county road goes through a town, is 
it the duty of the county or the city to repair the bridges 
on said road? Where there is a county road on the boundary 
line of the town, whose duty is it to build and repair the 
bridges on this road?” 
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If the intra-mural bridge consitutes a part of a thoroughfare 
which is both a city street and a continuation of a county road through 
the city, and is over sixty feet in length, the county must keep the 
same in repair. (Sec. 17-307, Comp. St., 1929). But if such intra-mural 
village-street and county-road bridge is less than sixty feet in length, 
the village must keep it in repair (Sec. 17-507, ibid.). The county 
board may in their discretion, when there are funds available in the 
county road fund, repair any bridge in any village or city in the 
county (Sec. 39-820, Comp. St., 1929). 


If the boundary-road bridge exceeds sixty feet in length, its 
repair is the obligation of the county but if less than sixty feet in 
length, the city repairs the intra-mural and the county the extra-mural 
portion of the bridge (Secs. 17-507 and 39-132, Comp. St., 1929). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


EMINENT DOMAIN—RIGHT OF STATE TO EXERCISE FOR HIGH- 
WAY PURPOSES IN VILLAGE 


June 8, 1931. 


Mr. A. G. Humphrey, 
County Attorney, 
Mullen, Nebraska. 


Dear Sir: 


In reply to your inquiry of June 2 asking our opinion as to the 
authority of the state of Nebraska by the Department of Public Works 
to acquire private property for state highway purposes by right of 
eminent domain within the corporate limits of the village of Mullen, 
it is our opinion that such right of eminent domain may be exercised 
in the village. 


Section 39-1401, Compiled Statutes of Nebraska, 1929, as amended 
by Senate File No. 9 of the legislative session just closed very clearly 
contemplates the running of state highways in and through villages 
and towns. You will note that the following appears in this section 
with reference to the highway through Mullen: 


“Highway 74. Commencing at Brewster, running near or 
through Dunning, Thedford, to Mullen. 
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“Highway 75. Commencing at Mullen, running near or 
through Whitman, to Hyannis.” 


Although there is some rather vague language used in the opinion 
in the case of Wookey v. City of Alma, 118 Neb. 158, 161, 223 N. W. 153, 
the court in that case was considering only the provisions of what 
is now Section 39-1404 as ammended by House Roll 459 of the recent 
legislature. 


It would clearly cripple the state highway program as to con- 
nections through villages if this right of eminent domain could not 
be exercised within the limits of such village. The village is not build- 
ing the highway in such cases and the state directly is the only gov- 
ernmental body which would seem to be interested in such condemna- 
tion proceedings. 


Very truly ycurs, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


FOREIGN CORPORATIONS, PIPE LINE—REPORTS TO 
ATTORNEY GENERAL 


June 10, 1931. 


Mr. Harry W. Scott, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire if foreign pipe line companies are required to file 
a report or undertaking of any kind with the attorney general. 


Section 59-804, Comp. St., 1929, requires foreign corporations to 
file an undertaking and an annual report with the attorney general 
but exempts from this requirement “common carriers and corpora- 
tions owning or using property exclusively in connection with the 
business of transportation.” 


Section 75-1101, Comp. St., 1929, provides: 


“Any company, corporation or association, formed or cre- 
ated for the purpose of transporting, transmitting or convey- 
ing crude oil, petroleum or the products thereof, or gases, 
from one point in the state of Nebraska to another point in 
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the state of Nebraska for a consideration are hereby declared 
to be common carriers;” etc. 


There is a serious question, however, whether Section 75-1101, 
supra, is valid as to those pipe line companies which transport only 
their own product. It has frequently been held by the courts that 
a private carrier cannot be converted into a common carrier by a 
legislative command. Michigan Commission v. Duke, 266 U. S. 570, 
45 S. C. 191; State ex rel v. Kuykendall, 275 U. S. 207, 48 S. C. 41; 
Big Bend Auto Freight v. Ogers, 148 Wash. 521, 269 P. 802. 


I am of the opinion that if a pipe line company is in fact a com- 
mon carrier, serving the public generally in the transportation of gas 
or petroleum products, it is not required to file a report or undertaking 
with the attorney general. If, however, it is in fact a private carrier 
and is not serving the public generally, I believe it should file with 
the attorney general the annual report and the undertaking required 
by Section 59-804, Comp. St., 1929. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


WORKMEN’S COMPENSATION LAW—FEES FOR VARIOUS TYPES 
OF MEDICAL SERVICE 


June 11, 1931 


Hon. Frank L. Bowman, 
House of Representatives, 
Washington, D. C. 


Dear Sir: 


This is in answer to your letter of June 6, 19381, in which you 
state and inquire: 


“T assume that the professional services of practitioners of 
any one of the three major schools of medicine (allopathic, 
homeopathic, osteopathic) are recognized and paid for on 
the same basis under the terms of your state workmen’s comp- 
ensation laws and regulations, 


“Will you please inform me if I am correct in the above 
assumption, or if incorrect, to what extent?” 
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In the Nebraska: Workmen’s Compensation Law, the only refer- 
ence to medical services and expenses is found in Section 48-120, 
Compiled Statutes of Nebraska, 1929, reading as follows: 


“The employer shall be liable for reasonable medical and 
hospital services and medicines as and when needed, subject 
to the approval of the compensation commissioner, not, how- 
ever, to exceed the regular charge made for such service in 
similar cases unless the employe refuses to allow them to be 
furnished by the employer. In cases of injury requiring dis- 
memberment, or injuries involving major surgical operation, 
the employe may designate to his employer, the physician or 
surgeon to perform the cperation. If the injured employe 
refuses or neglects to avail himself of medical or surgical 
treatment furnished by the employer except as herein and 
otherwise provided, the employer shall not be liable for an 
aggravation of such injury due to such refusal and neglect.” 


It would thus appear that all medical services including allopathic, 
homeopathic and osteopathic services, are recognized and paid for 
on the same basis by said law. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


VETERINARY SURGERY—CAFONIZING FOWLS AS PRACTICE OF 
June 13, 1931. 


Mr. Ernest Olson, 
Box 57, 
Malmo, Nebraska. 


Dear Sir: 


You inquire if a person not registered as a veterinary surgeon 
may lawfully caponize roosters and make a charge therefor. 


Section 71-1901, Comp. St., 1929, defines the practice of veterinary 
medicine and surgery, and the practice as there defined might be con- 
sidered broad enough to include the caponizing of roosters for com- 
pensation—assuming that the term “domestic animals” as therein used 
would be construed to include poultry. 
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Section 71-1904, Comp. St. 1929, however, exempts from the pro- 
visions of the act “the castration of horses, goats, mules, jacks, sheep 
and swine.” No reason occurs to me why the law should permit any- 
one, whether a licensed veterinary or not, to castrate horses, goats, etc. 
for a fee and should not be permitted to castrate rocsters without having 
a license as a veterinary surgeon. I am inclined to believe that the 
Legislature intended and assumed that this law should not be construed 
to permit only registered veterinary surgeons to charge for caponizing 
fowls. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


SCHOOL DISTRICTS—FUNDS DEPOSITED IN COUNTY TREASURY 
LIABILITY OF COUNTY TREASURY FOR LOSS OF BY ROBBERY 


June 18, 1931. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department a letter which you have received 
from the county superintendent of Gage County in which he says the 
county traesurer of his county requests the school districts to withdraw 
their money from the county treasury and he asks whether the county 
treasurer and his bondsmen will be liable for school money left in the 
county treasury if it is lost by robbery or otherwise. 


In answer to his question I will say that in my opinion the county 
treasurer and his bondsmen will be liable in such a case. 


“ An outgoing county treasurer turned over to his successor 
a certificate evidencing the deposit of county funds in a bank 
for safe-keeping, and the same was received by the incoming 
treasurer as a payment to him, to its amount, of such funds. 
The certificate of deposit was, by the new treasurer, delivered 
to the bank which had issued it, and was canceled and the 
treasurer received in lieu thereof a certificate of deposit for 
a like sum, payable to him as county treasurer. Held, That the 
incoming treasurer and his bondsmen were chargeable on his 
bond for the amount of such payment, and a subsequent failure 
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of the bank during the time the deposit was contiued, and his 
consequent inability to realize the money, did not relieve them 
of the liability.” 


(48 Neb. 1) Bush v. Johnson County. 


If any school district think it inequitable to make the county treas- 
urer carry this burden and wishes to carry the burden itself it can do so 
by following the provisions of H. H. 141 passed at the last session of 
the legislature. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXATION, COLLECTION OF TAXES UNDER DISTRESS 
WARRANTS, FEES AND MILEAGE. 


June 20, 1931. 


Mr. Merwin O. Johnson, 
County Attorney, 
Rushville, Nebraska. 


Dear Sir: 
You say: 


“Approximately six hundred Distress Warrants have been issued 
by the Treasurer of our County and placed in the hands of the Sheriff. 
The Sheriff made the propcsition to the County Commissioners that he 
would attempt collection of the taxes due under the Distress Warrants, 
providing the Commissioners would agree to pay ten cents per mile, 
under the warrants that were satisfied, for the reason that they could 
not afford to collect them under the fees and mileage that is allowed 
under the statutes. 

“It is my opinion that the Sheriff is obliged to collect the delinquent 
taxes under the Warrants, as a part of the duties of his office; that 
it would be illegal for the county Commissioners to allow mileage of 
ten cents per mile, out of the General Fund of the County, on those 
collected. It is my opinion also that the Sheriff is compelled to levy 
the distress warrants where the party against whom they are issued does 
not pay the taxes, and where there is a sufficient amount of property 
upon which to levy. However, under the circumstances it would be 
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a physical impossiblity for the Sheriff to levy and hold sales under 
the Six Hundred Distress Warrants, within the sixty day period provided 
by statute, or in fact for several months. 


“Some of the taxes included in the Distress Warrants are from 
previous years, and were not ccllected by the former Sheriff and County 
Treasurer. Wouldn’t the former Sheriff and County Treasurer be 
liable on their bond for their failure to collect the taxes, provided by 
statutes, more especially in cases they wilfully neglected to do so?” 


I agree with you that a part of the official duties of a Sheriff is to 
serve distress warrants for the collection of taxes that are placed in his 
hands for service. He must render this service also for the compensation 
provided by statute. The mileage or traveling expense allowed him 
is set forth in 77-1917 Compiled Statutes of Nebraska for 1929, which 
provides that he shall not be allowed a sum in excess of five cents 
a mile for each mile actually and necessarily traveled by him on each 
warrant. 


There is a further provision that all fees including mileage shall 
be taxed to the parties against whom the distress warrants run, and shall 
be collected as the original tax. 


I find nothing in this section to indicate that the sheriff is entitled 
to ten cents per mile payable out of the general fund of the county. 


I presume the former county treasurer and sheriff might be held 
liable on their official bonds for wilful neglect to perform their official 
duties in the matter of the collection of taxes if by reason of such 
neglect the taxes or a part of them were lost but they would not be 
liable in my opinion for taxes that can be collected ultimately or for 
taxes that were uncollectible even if they had done their best to collect 
them. Nor do I believe they would be liable jointly. 


The sheriff would not be liable for the collection of taxes where 
no distress warrant was placed in his hands for their collection and the 
treasurer would in no event be liable where he gave the distress warrant 
to the sheriff in due time and the failure to collect was caused by the 
failure of the sheriff to serve it. 


Sincerely yours, . 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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CRIMINAL PROCEEDURE—VENUE IN NO-FUND CHECK PROSE- 
CUTION—NO-FUND CHECKS ON JOINT ACCOUNTS 


June 22, 1931. 


Mr. H. W. Ojendyk, 
Ashton, Nebraska. 


Dear Sir: 


This is answer to your letter of June 18 1931, pddressed to the 
undersigned. You request an opinion as to whether a resident of Buf- 
falo County should be prosecuted in Buffalo Ccunty or in Sherman 
County for drawing and delivering in Sherman Ccunty an insufficient- 
fund check of $32.04 You also inquire whether the fact that the 
check in question is drawn on the jcint account of two or more per- 
sons, is a legal bar to the prosecution. 


Article 1, Section 11 of the Nebraska Constitution provides in sub- 
stance that the venue or legal place to conduct criminal prosecutions 
is the county in which the offence was committed. The law relating 
to the offense of giving no-fund or insufficient-fund checks is found in 
Sections 28-1212 and 28-1213, Compiled Statutes of Nebraska, 1929, 
reading as follows: 


“Any person who, with intent to defraud, shall make or 
draw, or utter, or deliver, any check, draft, or order for the 
payment of money, upon any bank or other depository, know- 
ing at the time of such mahing, drawing, uttering or delivering, 
that the maker, or drawer has not sufficient funds in, or credit 
with, such bank or other depcsitory for the payment of such 
check, draft or order, in full upon its presentation, shall upon 
conviction, be punished as follows: If such check, draft or 
order so issued, be for a sum not exceeding thirty-five dollars 
($35.00), then and in that case the person so convicted shall be 
fined in any sum not less than five dollars ($5.00) nor more than 
one hudred dollars ($100.00) or shall be imprisoned in the 
county jail not more than ninety (90) days, or both, at the 
discretion of the court and shall pay the costs of prosecution. 
And if such check, draft or order, so issued, be for a sum 
greater than thirty-five dcllars ($35.00), then and in that case 
the person so convicted shall be fined not less than one hundred 
dollars ($100.00) nor more than five thousand dollars ($5,000.00), 
or imprisoned in the penitentiary not exceeding seven years, 
or both, at the discretion of the court.” 
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“In any prosecution under this act as against the maker 
or drawer thereof, the making, drawing, uttering or delivering 
of a check, draft or order, payment of which is refused by 
the drawee because of lack of funds or credit, shall be pre- 
sumptive evidence of the intent to defraud and of knowledge 
of insufficient funds in, or credit with such bank or other depos- 
itory, provided such maker or drawer shall not have paid the 
payee thereof the amount due thereon, together with all costs 
and protest fees, within five days after receiving notice that 
such check, draft or order shall have been protested, the no- 
tice of protest thereof shell be admissible as proof of such pre- 
sentation for payment, non-payment and protest; and if such 
notice of protest or the drawee’s notice of dishonor thereof, 
shall state that payment of such check, draft or order was 
refused because of lack of funds or credit of the maker or 
drawer, then such notice of protest or notice of dishonor 
shall be presumptive evidence that there was a lack of funds 
in, or credit with, such bank or other depository, for the pay- 
ment of such check, draft or order.” 


Thus from Section 28-1212 it is observed that the offense, briefly 
stated, is the giving of the check with knowledge at the time of in- 
sufficient funds for its payment and with intent to defraud. This of- 
fense is, therefore, committed in the county where the check is drawn 
or delivered with the knowledge and intent referred to. You state 
that the check in question was both drawn and delivered in Sherman 
County. Such being the fact, we entertain no doubt that the proper 
venue or place to commence and conduct the criminal prosecution on 
the check in question is, Sherman County. 


The fact that the account on which this check was drawn was a 
joint one, may, of course, result in a good defense to the accused. 
Without the knowledge of the drawer of this check, the other owner 
of the account may have drawn it down to where it was insufficient 
to pay this check on presentation. Thus, one essential element of the 
offense, namely, knowledge of insufficient funds to pay the check, 
might fail of proof beyond a reasonable doubt and result in the ac- 
quittal of the accused. But even as against the fact of a joint account 
thus drawn down by the other owner to insufficiency without the 
knowledge of the drawer of this check, the prosecution would be en- 
titled to the statutory presumptions of guilty knowledge and fraudulent 
intent arising from the drawing and delivering of the check in ques- 
tion (See Sec. 28-1213, above quoted). 


The joint-account weakness is, of course, one which will justify 
the county attorney in refusing to commence and continue the pro- 
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secution. The county attorney is vested with a discretion, substantially 
uncontrolled by law, as to what alleged offenses and offenders he will 
prosecute. Hence, when a case offered the county attorney for pro- 
secution presents facts clearly making it doubtful whether a con- 
viction may be obtained, no citizen has just cause for complaint when 
the county attorney declines to prosecute such a case. Since crim- 
inal laws are very strictly construed agsinst the state and in favor 
of the accused, (Lane v. Sate, 232 N. W. 96) a lawyer often hesitates 
to bring criminal prosecutions to which the layman sees no obstacles. 


We observe that the offense involved in drawing and delivering 
a $32.04 insufficient-fund check is only a misdemeanor (Sec. 29-102, 
Compiled Statutes, 1929). It carries punishment by fine from $5.00 to 
$100.00 or by imprisonment in the county jail not exceeding ninety 
days or both (Sec. 28-1212, above quoted). For such offense the pro- 
secution should be brought in the county rather than the justice 
court upon whose jurisdiction there is a three-months-imprisonment 
limit which in some months of some years might be exceeded by the 
maximum ninety-day imprisonment period authorized for this offense 
(See Article V, Secs. 16 and 18, Nebraska Constitution). For such 
offense, if the county attorney does not care to make, file and prosecute 
the complaint in the county court, the defrauded party, in the absence 
of the county attorney, may do so himself with or without the assist- 
ance of counsel (Secs. 7-710, 29-404 and 29-603, Compiled Statutes of 
Nebraska, 1929). 


However, we know of no case of this kind where the county 
attorney has been properly urged by the defrauded party to prosecute 
and has refused to do so, except where it appears that the defrauded 
party will refuse to testify if he is paid the amount of the check. 
The county attorney is, of course, always warranted in refusing the 
use of criminal process solely for the purpose of enforcing a civil 
obligation. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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CITIES AND VILLAGES--OCCUPATION TAX—CONSTITU- 
TIONAL LIMITATIONS 


June 24, 1931. 


Mr. Erwin A. Jones, 
City Attorney, 
Seward, Nebraska. 


Dear Sir: 


This is in answer to your letter of June 22, 1931, requesting our 
opinion as to whether the Seward ordinance levying an annual oc- 
cupation tax of $50.00 upon cafeteria, gasoline stations with curb 
pumps, but leaving untaxed gasoline stations with curb pumps giving 
service thrcugh attendants, is vcid for discrimination or denial of 
equal protection of the laws. 


We fail to find any state or federal court decisions which are 
directly responsive to your question. In this state of the law, it is 
probably true that no ex parte, legal opinion upon your question is 
entirely free from doubt or entirely exempt from legitimate legal dis- 
pensation. Nevertheless upon the question you present, we have for- 
mulated an opinion, which, knowing that it will not be taken for more 
than it is really worth, we are not unwilling to express. 


The pertient Nebraska statutes are Sections 17-427 and 17-436, 
Comp. St., 1929, reading in part as follows: 


“Each city . .. may enact ordinances for the following 
purposes: 


“To raise revenue by levying and coliecting a license tax on 
any occupation or business within the limits of the city ...and 
regulate the same by ordinance. All such taxes shall be uniform 
in respect to the classes upon which they are imposed.” 


The most pertinent Nebraska Supreme Court decision appears to 
be Caldwell v. City of Lincoln, 19 Neb. 569. Here the court construed 
the same statutory language as that found in the second paragraph of 
the above quotation from Section 17-436. In this case the court held 
as follows: 


“While cities of the second class . . . have authority to 
impose a tax on any occupation or business within the limits 
of the city, yet such ordinances must be so framed as to make 
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such taxes uniform in respect to the classes upon which they 
are imposed; and such taxes must be reasonable, considering 
the nature of the business, and not so high as to be prohibitive.” 


Since your inquiry is in terms directed not to the confiscatory but 
to the discriminatory aspect, if any, of the ordinance in question, we 
find no demand for giving critical consideration either to the amount 
of the tax imposed by said ordinance or to the internal nature of the 
cafeteria, gasoline-station business thereby taxed. The crucial inter- 
rogatory involves only the constitutional power of the city consistently 
and by the same act of municipal legislation to tax the cafeteria 


stations and leave the others untaxed. 


Upon this precise question, we find the following rules of con- 


stitutional law to be more or less directly pertinent: 


“Subject to limitations of equality and uniformity, trades, 
occupations, professions and privileges may he classified for 
purposes of license or occupation taxes, and different licenses 
or taxes be imposed upon the various classes, provided the 
classification is reasonable.” 


37 Corpus Juris, 198, Note. 24. 


“General classes may be subdivided into particular classes, 
and in the interest of the public particular occupations or 
classes of business may be licensed or taxed, and other occu- 
pations or businesses be entirely exempt therefrom. Such dis- 
crimination between classes must rest upon some reasonable 
ground of difference which has some relation to the business 
or occupation. . . .Acts or ordinances are unconstitutional and 
void as class legislation and as a denial of the equal protec- 
tion of the laws where they arbitrarily impose different rates 
of taxation or different terms and conditions upon different oc- 
cupations or privileges without any reasonable basis for such 
distinctions.” 


37 Corpus Juris, 199, 200, Notes 25, 26, 27, 30. 


“A license tax must bear equally and uniformly upon all 
persons engaged in the same class of business or occupation 
or exercising the same privileges; and if it makes an arbitrary 
distinction between persons similarly situated and does not 
fall alike on all persons engaged in the same particular class 
of business or avocation, it is unconstitutional and void, as 
where it arbitrarily and unreasonably exempts part of a class, 
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or arbitrarily and unreasonably discriminates between different 
modes of conducting the same business, unless there is some- 
thing in the one mode which makes it more dangerous to the 
public.” 


37 Corpus Juris 200, 201, Notes 32-36, citing In re Yot 
Sang, 75 Fed. 983, 171 U. S. 686, holding void an ordin- 
ance “imposing a license tax of twenty-five dollars 
per quarter upcn every laundry establishment 
other than a steam laundry conducted by a male laun- 
dryman with an assistant, but allowing steam laundries 
to be conducted under a license of only fifteen dollars 
per quarter.” 


Conformably to the above principles, we find no unreasonable and 
unlawful ciscrimination in an ordinance levying an occupation tax 
on all gesoline stations with curb pumps and leaving other businesses 
untaxed. But we do fail to observe any reasonable basis for taxing 
the cafeteria, curb-pump stations and leaving the other curb-pump 
stations untaxed. Between gasoline stations equipped to allow the 
customer to service himself and those equipped to require the cus- 
tomer to be served by a station attendant, we see no greater and bet- 
ter distinction upon which to found the differences of police and 
taxation treatment by governments, than the distinction which sub- 
sists between hand and steam laundries and which was held not to 
warrant a different rate of license or occupation taxation for each 
kind of laundry (In re Yot Sang, supra). It has, of course, often 
been urged upon us that cafeteria, gascline pumps are more danger- 
ous to the public as fire hazards than those giving service through 
the offices of an attendant; a circumstance which under the above 
rules (37 Corpus Juris, 201, Note 36) might justify severe police or 
taxation treatment for eafeteria, gasoline stations. But after careful 
examination of the question, we have concluded and advised that 
cafeteria gasoline pumps are not in themselves more dangerous to 
the public as fire hazards or nuisances than gasoline pumps giving 
service by attendants(See copy of letter to Fred E. Maurer inclosed 
herewith). 


We are, therefore, of the opinion that for want of a reasonable 
basis for classification or distinction, an ordinance levying an annual 
occupation tax of $50.00 upon cafeteria, gasoline stations with curb 
pumps but leaving untaxed gasoline stations with curb pumps giving 
service through attendants, is unenforceable as discriminatory or 
denying the equal protection of the laws. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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COUNTY OFFICERS—SALARIES BASED ON POPULATION— 
“POPULATION” DEFINED 


June 26, 1931. 


Mr. E. G. Reed, 
County Attorney, 
Kearney, Nebraska. 


Dear Sir: 


You call attention to the fact that the amount of the salary of 
certain county officers is made dependent by statute on the population 
of the county. In Buffalo County is located a State Normal School 
with an enrollment of several hundred students from all parts of 
Nebraska and from other states, a sanitarium containing a number of 
patients and a State Industrial School where boys under a certan age 
are committed by the courts from all parts of the state. You ask if 
persons such as the students in the State Normal School, patients in 
the sanitarium and inmates of the State Industrial School for Boys 
should be counted in determining the population of Buffalo County 
for the purpose of determining salaries of county officers. 


I believe that the word “population” as used in the statutes referred 
to is intended by the Legislature to mean the number of inhabitants 
of the county. Some of the statutes expressely so state. Section 33-112, 
Comp. St., 1929, for example, provides that when the county has more 
than a certain number of “inhabitants” the salary of the Register of 
Deeds shall be, etc., while Section 33-111, Comp. St., 1929, fixing the 
salary of county attorneys says: “In counties having a population of 
one thousand or less,” etc., indicating as it seems to me, that by the’ 
term “population” the Legislature meant the number of inhabitants. 


The term “population” has usually been defined by the courts as 
meaning the number of inhabitants, although courts have occasionally 
held that it means the number of citizens of a given district. See 
Words and Phrases (2nd Series) Vol. 3, p. 1092. 


Assuming, therefore, that by the term “population” as used in the 
statutes the Legislature meant the number of inhabitants of the county 
the next question is: What is an “inhabitant” of a county? 


The word “inhabitant” is defined by Funk and Wagnall’s New 
Standard Dictionary to be: “One making his home or dwelling per- 
manently in a place, as distinguished from a lodger or visitor.” 
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The Oxford Dictionary defines it as, “one who inhabits; a human 
being or animal dwelling in a place; a permanent resident.” 


Webster’s New International Dictionary defines it as “one who 
dwells or resides permanently in a place, as distinguished from a 
transient lodger or visitor.” 


Bouvier’s Law Dictionary defines inhabitant to be “one who has his 
domicile in a place; one who has an actual fixed residence in a place.” 


In State ex rel Thayer v. Boyd, 31 Neb. 682 (727), 48 N. W. 739 (752), 
the Supreme Court quotes with approval a passage from the opinion 
in State v. Primrose, 3 Ala. 546, in which the definition given by 
Bouvier is cited. 


The term has frequently been defined by the courts in construing 
constitutional and statutory provisions. See Words and Phrases, Ist 
Serics, Vcl. 4, p. 3594 et seq., 2nd Series, Vol 2 p. 1067 et seq. In 
practically all the cases where the term has been defined by a court 
the definition has been substantially the same as those given above 
except where the clear context and meaning of the provision in which 
the word occured required a different meaning to be given it. 


It will be noted that one element of the definition of the word 
“inhabitant” which is found in the definition given by practically all 
the authorities is the idea of fixity or permanence of residence. The 
term is usually defined to mean scmething more than a mere resi- 
dent, who may be only a transient lodger or sojourner. An inhabitant 
is one who actually inhabits or dwells in a place with the intention 
of making that place his home. Clearly a mere transient visitor, a 
temporary lodger at a hotel, for example, could not be classed as an 
inhabitant. On the other hand, the fact that one resides in the county 
for only a short time does not mean that he is not an inhabitant. The 
time element has little to do with the question, apparently, except as 
it goes to show intent. 


The real test seems to be the intent of the person. If he settles in 
one spot even for a day with the intent of establishing his home at 
that place I think he should be classed as an inhabitant. 


In the case of a student, for instance, if he moves to a city with 
the intention of making it his home while he is attending school, even 
though he expects to leave when he has completed his education, I 
think he might be properly classified as an inhabitant. If he considers 
the place to be his home even though he does not expect it to be his home 
for long, he is an inhabitant as long as he maintains his home at that 
place. 
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The same is true of patients in the sanitarium. One who tempor- 
arily occupies a room while he is recovering from an operation, for 
example, and who at no time thinks of the sanitarium as his home or 
dwelling place is not an inhabitant, but one who is living there with 
the intent that it is his home—his fixed place of abode for the present-— 
and not a mere temporary absence from his regular habitant, should be 
counted as an inhabitant. 


In the case of inmates of the Boys Industrial School a somewhat 
different question is presented because these inmates are not there 
of their own voluntary will and act. It could be argued with some 
plausibility that these inmates could hardly be said to intend to make 
their homes in a place where they were being kept against their will. 
However, the institution is undoubtedly their fixed place of abode 
for the time they are incarcerated. I am informed that the federal 
census bureau treats all inmates of public institutions as inhabitants 
of the political territory where the instiution is located. Our Supreme 
Court has frequently held that while the United States census reports 
are not conclusive as to the true population in any given territory 
they afford very satisfactory evidence of the fact and, unless overcome 
by competent evidence of some other character, shold be accepted as 
prima-facie evidence of the total population of the territory under con- 
sideration. State v. Davis, 66 Neb. 333, 335; O’Connell v. Sioux County, 
94 Neb. 826; Gordon v. Lowry, 116 Neb. 359. I am of the opinion, 
therefore, that the inmates of the Boys Industrial School may properly 
be counted in determining the population of the county for the purpose 
of fixing salaries of the county officers. 


Very truly yours, 


C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General, 


AUTOMOBILE REGISTRATION FEE—RIGHT TO REFUND—PERIOD 
WHEN CLAIM MUST BE MADE 


July 9, 1931. 
Mr. William Albers, 
County Treasurer, 
Lincoln, Nebraska. 


Dear Mr. Albers: 


You call our attention to the following provision in Section 60-311, 
Comp. St., 1929: 
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“Provided, further, that in case of transfer of motor ve- 
hicle or in case of loss of possession due to fine, theft, dis- 
mantelment, or junking, within a period of ninety days from 
the time of payment of fee as provided in Section 60-314, as 
aforesaid, the registered owner may, by returning the regis- 
tration certificate and number plates and after making an 
affidavit to the county treasurer of such transfer or loss re- 
ceive a refund of one-half of the amount of such fee.” 


You also call attention to the fact that Section 60-306, Comp. St., 
1929, provides that renewal registration fees shall become due on 
the first day of January of each year and delinquent on the first day 
of February except in counties having a population of over 80,000 in 
which counties the day of delinquency is March first. 


You ask if, in a county in which the delinquency date is March 
Ast, one paying his registration fee some time prior to the last day of 
February is entitled to claim the refund provided for in Section 60-311 
any time within ninety days after February 28th, or must he file his 
claim within ninety days of the date on which he actually pays? 


It is my opinion that a person paying his registration fee any time 
during January or February is entitled to a refund if he files his claim 
within ninety days of February 28, even though it may be more than 
ninety days after the date on which he actually paid the registration 
fee. 


To hold that a party has only ninety days from the date he 
actually pays, in such cases, would penalize the person who pays 
promptly on January Ist and give an unfair advantage to the person 
who delays payment until the last day of February. We believe the 
statute should be liberally construed in favor of the person who pays 
his fee promptly when due. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


330 REPORT OF ATTORNEY GENERAL 


BUILDING & LOAN ASSOCIATIONS—CREDITING PAID UP STOCK 
TO LOANS TO MEMBERS 


July 21, 1931. 


Unique Builders, Inc., 
312 Union State Bank Eldg., 
Omaha, Nebraska. 


Gentlemen: 


In your letter of July 18 you make inquiry concerning the practice 
of building and loan associations accepting paid up stock or credits on 
stock subscriptions as payment or credit upon loans made by such 
associations to the stockholder. If the association is solvent and 
carrying on its business in the ordinary manner, recognizing with- 
drawals and making payments on stock under such withdrawals, we 
see no legal objection to the practice mentioned. However, as to those 
associations in the process of liquidation the practice is not authorized, 
since it might operate as a preference as between stockholders. 
(Saunders v. State Sav. and Loan Assn. Neb. S. C. No. 27815, July 2, 
1931.) 


You make further inquiry as to interest rates charged by build- 
ing and loan associations, mentioning a case where the total of the 
loan was reduced to $600.00 but interest is still charged on the full 
amount of the loan. This matter will be governed by the articles of 
the association and by-laws of the association and by its contract with 
the borrower. The usury laws are not applicable to building and 
loan associations. (8-315 C. S. 1929) 


Perhaps in the case you mention the payments have been credited 
on the stock purchase contract which has formed a part of the loan 
contract. That is to say, the contract may call for the crediting of 
payments on the stock rather than on the loan. This has caused much 
confusion in the minds of many persons dealing with building and 
loan associations. No doubt the customer in many cases thinks he is 
making payments on his mortgage loan rather than on his stock and, 
in case of liquidation of the association, the court would probably be 
inclined to take his view of it. However, so long as the association is 
solvent and doing business in the ordinary manner the borrower’s 
rights will be governed as above indicated. 


Yours very truly. 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 
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PURE FOOD LAW-—-PANEL BOTTLES ILLEGAL 
July 29, 1981. 


Mr. Elmer O. Ross, 
Box 183, 
O'Neill, Nebraska. 


Dear Sir: 


You say that you have been informed that it is against the law 
to sell food flavors in panel bottles in the State of Nebraska. You 
ask if this is true. 


Section 81-904 Compiled Statutes of Nebraska, 1929, provides that 
food products shall be deemed to be misbranded if they are offered 
for sale “in a container so made, formed, or shaped as likely to de- 
ceive or mislead the purchaser as to quantity, quality, size, kind or 
origin of the food therein.” 


The Lepartment of Agriculture of the State of Nebraska, which 
has charge of the enforcement of this law, has ruled that panel bct- 
tles are such containers as are likely to deceive the purchaser as to 
quantity, etc., and are therefore illegal. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


DANCE HALLS—LICENSE FROM COUNTY BOARD 


July 31, 1931. 


Honorable M. L. Endres, 
State Sheriff, 
Lincoln, Nebraska. 


Dear Sir: 


Under the provisions of Senate File No. 3 which goes into effect 
August 3, 1931, no person, association or corporation may conduct 
or operate any road house, dance hall, amusement park, or other place 
of public amusement outside of the limits of any incorporated city or 
village, without first having obtained a license from the county board. 
The penalty is a fine of not less than $10.00 nor more than $50.00 for 
each day any such place is operated without a license. 
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In order to obtain a license an application must be filed with the 
county clerk. Notice of this application must be published at the 
expense of the applicant for two consecutive weeks in a newspaper of 
general circulation in the county and precinct where the place of 
amusement is located. The notice must give the time and place at 
which the application will be considered by the county board. 


Any person having objection to the granting of a license may ap- 
pear before the county board. The county board has full authority 
to act. It may refuse to grant the license or it may grant the license 
upon certain conditions, such as that the place of amusement shall 
close at certain hours, not be conducted in any manner to disturb other 
people, not to open on Sunday, ete. 


In addition to Senate File No. 3 the Legislature also passed House 
Roll No. 63 which also goes into effect August 3, 1931. This bill prohibits 
all public dancing on Sundays except in cities and villages in which 
public dancing is supervised and regulated by the municipal authorities 
and except in rural territory beyond the corporate limits of any city 
or village where public dancing is supervised and regulated by a 
special deputy sheriff assigned by the sheriff of the county to such 
rural dance hall for the purpose of supervising the same. This deputy 
sheriff must not be an employee of nor in any way related to the 
proprietor of the dance hall, nor be directly or indirectly interested 
financially in the operation of the place. Such deputy sheriff must 
give a bond in the sum of $3,000.00 to the county to cover any negligence 
of unlawful acts on his part and conditioned upon the faithful per- 
formance of his duties as supervisor of the dance hall to which he 
is assigned. The compensation of the deputy sheriff for his services under 
this law must be paid by the proprietor of the dance hall. Of course 
these two laws do not apply to dances in a private home where the 
public is excluded and no charge is made. 


We believe that these two laws should be strictly enforced. There 
has been a great deal of complaint from parents about the manner 
in which certain public dance halls have been operated. With these 
two laws in effect the county sheriffs of the state and your own office 
will not have much further difficulty, I believe, in properly supervising 
public dance halls and other resorts. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
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STATE TREASURER—FUNDS IN BANKS—RIGHT TO 
SERVICE CHARGE 


August 6, 1931. 
Honorable T. W. Bass, 
State Treasurer, 
Lincoln, Nebraska. 


Dear Sir: 


You call attention to 79-2501 which provides that banks shall pay 
at least two per cent per annum on state money deposited with them 
and to House Roll No, 39 passed at the last regular session of the 
Legislature which provides among other things for the payment to 
banks in which state money is deposited of a service charge of not to 
exceed one percent per annum on state money deposited with them 
said one percent to be deducted from the interest the banks would 
otherwise be required to pay. 


You inquire whether you will be legally justified as state trea- 
surer in carrying out the provisions of said House Roll No. 39. 


My answer is yes to your question. Whether or not you will al- 
low a service charge of so much as one per cent is a matter for you 
to determine. The law provides that: 


“All agreements for service charge shall be in writing sign- 
ed by the state treasurer or county treasurer as the case may 
be. Copies of the ageement for service charge on state funds 
shall be filed with the state auditor ....”. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL BUS—REGISTRATION FEES ON 


August 15, 1931. 
Hon. A. F. Alder, 
County Judge, 
Taylor, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of August 12, 1931, in which 
you state and inquire: 
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“First: I understand the law requiring bus drivers to pay 
a fee of $12.50 for each person of which their bus is equipped 
to haul, to apply to persons (not districts) hauling school pupils, 
when the drivers owns the Lus. Would this still be true when 
the district owns the bus body and the driver owns the chassis? 


“Second: We have some farmers who pick up pupils 
along the road to school and sometimes have more than 7 
pupils and while they do this for hire they use an ordinary 
touring car. Would the above law apply to them?” 


The law in question is Section 3 of Senate File 33, 1931, Legislature. 
Said law in our opinion applies to persons hauling school pupils when 
the driver owns the bus. Under the said law, there is no exception 
of school pupils from the word “persons” referring to persons carried. 


This would, in our opinion, still be true, if the school district owned 
the bus body and the driver owned the chassis. The law, so far as 
material to your question, excepts only “motor vehicles owned and 
used exclusively by schools.” 


We do not believe that this law applies to the owner or driver of 
a touring car, not equipped to carry more than seven persons, but 
sometimes picking up and carrying for hire more than seven persons; 
in this case, school pupils. The $12.50 clause is expressed to apply only 
to “motor vehicles equipped to carry more than seven persons.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


MOTOR VEHICLE REGISTRATION—DEALER’S LICENSE PLATES 
—RIGHT TO USE 


August 17, 1931. 
Mr. H. B. Francisco, 
Chief of Police, 
Grand Island, Nebraska. 


Dear Sir: 


You ask for an opinion from this department as to the extent a 
dealer’s license plate No. 1 can be used and you call attention to the 
fact that the Chief Clerk of the Motor Vehicle and License Bureau of 
the Department of Public Works has written a letter which states 
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that the dealer can use his No. 1 plates for any purpose he sees fit, 
but, that the duplicate plates can be used for demonstration purposes 
only. 


In answer to the question you ask I will say that I find nothing 
in the statute which forbids one who has received a dealer's license 
upon the registration of the heaviest moter vehicle dealt in by him 
and number plates to correspond therewith to use such motor vehicle 
for any legitimate purpose he sees fit. Of course if the owner of such 
a vehicle uses it in the motor transportation business he must also 
comply with the laws governing that business. You will note that the 
law provides that: 


“Duplicate number plates .... ~ shall not be used for 
service cars, personal or private motor vehicles of manufac- 
tures or dealers, or motor vehicles used for hire,” (60-319). 


It occurs to me that if the Legislature had intended the above 
enumerated restrictions to apply to the first pair of number plates 
issued, a dealer, it would have said so. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


INHERITANCE TAX—APPRAISER’S FEE—HOW PAID WHERE IT 
EXCEEDS TAX 


August 17, 1931. 


Mr. L. F. Otradovsky, 
County Attorney, 
Schuyler, Nebraska. 


Dear Sir: 
You Say: 


“Last spring a resident of this county made a transfer in 
contemplation of death of more than 500 acres of land, part of 
the land being in this county and part in an adjoining county. 
No attempt was made by the heirs to probate a will which 
was also made at the same time as the deed transferring the 
land. 
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“As county attorney, I commenced proceedings in county 
court to have an inheritance tax appraiser appointed and the 
transfer declared subject to an inheritance tax. An appraiser was 
appointed, and upon his hearing for appraisment, it developed 
that the deceased left considerable debts against his estate which 
were not of record. For this reason the inheritance tax assessed 
was very small. 


“The county judge allowed the appraiser a fee of $50.00 for 
appraising the land in both counties. However, this was more 
than the amount of the tax, although a very reasonable fee for 
appraising more than 500 acres of land. The tax was apportioned 
between the two counties, and the appraiser’s fee was also ap- 
portioned between the two on the same proportion as the tax. 
This made the amount of the fee in the adjoining county, 
as well as in this county, more than the amount of the tax re- 
ceived by it. The neighboring county is now objecting to pay- 
ing any more than the amount of the tax received on the 
ground that the statute provides that the costs shall be paid 
out of the tax.” 


You inquire for an opinion from this department as to the meaning 
of the part of 77-2211 which reads as follows: 


“All costs made or incurred under this article shall be paid 
by the county treasurer out ‘of any funds he may have in his 
hands on account of such tax, on certificate of the county judge.” 


In answer to the question you ask I will say that in my opinion 
the cost of such a proceeding including the appraiser’s fee may lawfully 
be paid by the county treasurer out of any inheritance tax money he 
had in his hands, and payment is not necessarily required to be made out 
of the identical inheritance tax moneys received in the case in which 
the services are rendered. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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ROAD OVERSEER—ROAD DISTRICT—RIGHTS AND DUTIES OF 
COUNTY BOARD AS TO 


August 19, 1931. 


Mr. J. Fred Ketler, Overseer, 
Road District Number Five, 
Wauneta, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of August 17, 1931 requesting 
information as to what an insolvent road district and its overseer can 
do, if anything, to enforce road action or road cooperation by the county 
board in said district. 


Under the law of this state the general supervision and control of 
roads, except state and federal highways is in the county board (Sec. 
39-101, Comp. St., 1929). Also under the law of this state, it is the duty 
of the road districts created by the county board, through their over- 
seers to do with respect to roads what the county board wants done, in 
the way the county board wants it done, at the time and place the 
couny board wants it done at, to the extent of the funds apportioned 
to the district to do it with (See Section 39-601 to 39-618, Comp. St., 1929). 
Tf there is any respect in which the road overseer is not virtually 
the hired man of the county board, the laws of this state fail to point 
it out. 


The board, therefore, can replace the overseer who is with other 
overseers and their teams and helpers. There is no way in which 
road districts created by the board can compel financial or other 
contributions to the district by the board. Of course, if the board 
provides the road district or overseer with no funds, and there are no 
other funds available for the purpose, the road overseer is under no 
obligation to improve a mail route out of his own pocket. He can 
let it alone until the county board decides what it wants to do about it. 


We also fail to find any law authorizing a road district or road 
overseer to direct the county board in regard to the payment of claims 
for road work in such districts or in regard to the use of the county 
road machinery in such district. 


Three is also the proper number of county commissioners (Sec, 26- 
133, Comp. St., 1929) but if more or less than that number acted as 
such, their acts would be valid as to third parties including road 
overseers. 
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There is also no legal way to compel the county bcard to grade 
a road after they have laid it out. Road work is within the board’s 
discretion, and for abuse of that discretion the redress is rather poli- 
tical than legal. 


We, therefore, earnestly suggest that you obtain from the county 
board of your county all required directions as to how to proceed in 
the matters submitted in your letter. 


Sincerely yours, 
C. A. SORENSEN, Attorney Generel, 
By CLIFFORD L. REIN, Assistant Attorney General. 


SCHOOL BOARD—RIGHT TO CONTRACT TO INSTRUCT CHILDREN 
FROM NEIGHBORING DISTRICT 


August 20, 1931. 


Mr. Ernest A. Hubka, 
County Attorney, 
Beatrice, Nebraska. 


Dear Sir: 
You say: 


“A, living in school district 49, was unable to come within 
Statute as amended, 79-2101, pertaining to transferring of school 
children. 


“At the last annual district meeting in District 49 the dis- 
trict voted empowering the board to contract with the district 
board of the neighboring district 98 for the instruction of A’s 
children. 


“At the annual meeting it was voted that the taxes that 
A paid to District 49 were to be transferred to District 98 where 
A’s children were to attend. District 49 came within Chapter 
72-2103. 


“The District Board of 98 accepted the contract as was of- 
fered to them by District 49 and as far as the board is concerned 
it is satisfactory with them that the children of A attend District 
98 in consideration of transferring A’s taxes from District 49 
to 98.” 


OPINIONS 339 


You add that a tax payer in District No. 98 has alleged that he would 
commence legal proceedings to enjoin A’s children from attending school 
in that district. 


You inquire whether in the opinion of this office the action of the 
District Board of District No. 98 was illegal and whether A’s children 
have a right to attend school in that district. 


In answer to the question you ask J will say that I know of no legal 
authority the school board of District 49 had to pay the tuition of A’s 
children in a district other than their own for the current school year 
or to authorize his school taxes to be transferred to another school dis- 
trict but I do not know of any law which if they do this would prevent 
the school board of District No. 98 from accepting the amcunt of said 
taxes in payment of the tuition for his children’ in grades below the 
high school. 


The law provides that in rural school districts, 


“The board may admit to the district school non-resident pupils and 
may determine the rate of tuition of the pupils not exceeding the sum 
of One ($1.00) Dollar per week for non-resident grade pupils in rural 
schools.” (79-504) 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXES—SPECIAL—NEED NOT BE PAID WHEN GENERAL TAXES 
PAID 


August 21, 1931. - 


Mr. M. H. Posson, 
County Treasurer, 
Ogallala, Nebraska. 
Dear Mr. Posson: 


You say; 


“J would like to have your opinion as to whether there is a 
law as to the legality, of accepting the general taxes levied on 
a piece of property, where there are SPECIAL taxes levied, and 
the party makes a TENDER for the general taxes, but refuses to 
pay the special taxes. 
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“T have in some cases done this, and in the margin of the 
tax list, ‘Paid State and County Only’. 


“There is a controversy over the taxes levied for the ‘Pax- 
ton Irrigation Dist’ and some are willing to pay their general 
taxes, but will not pay the special tax.” 


In answer to your question I will say that I do not recall any statut- 
ory provision which in express terms authorizes you to accept payment 
of state and county taxes while irrigation district taxes remain unpaid. 


The statute does provide that you shall receive the amount due on 
special assessments levied for the use of an irrigation dsitrict. 


“The treasurer shall receive from any taxpayer at any time 
the amount due on account of special assessments - - - - levied 
for the use of any irrigation district, whether other taxes on the 
same real estate are paid or not.” (77-1903) 


It is said however that “The citizen always has the right to pay the 
amount of any one tax listed against him, while refusing or omitting to 
pay others” (37 Cyc. 1164) 


I am therefore of the opinion that you are justified in receiving the 
state and county (and schocl district) taxes even though the irrigation 
taxes are not paid because the tax payer denies their validity. 


You will of course, only receipt for taxes you receive and your 
books will show that the irrigation district taxes remain unpaid. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


DELINQUENT TAX LIST—RIGHT TO DISPENSE WITH 
PUBLICATION OF 


August 26, 1931. 
Hon. S. A. Richardson, 
County Treasurer, 
Butte, Nebraska. 


Dear Sir: . 


This is in answer to your kind letter of August 18, 1931, in which 
you state and inquire; 
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“Owing to the drouth and grasshopper invasion in Boyd 
County this year it has been suggested to me that we dispense 
with the advertising of the delinquent tax list this year. 


“Am writing if this could in any way be done, and save 
the expense of publishing the delinquent list, and also do away 
with the 12% interest which the taxes would draw if sold at tax 
sale. 


“J think that by October first at least 85% of our real estate 
will be paid, and possibly more.” 


We regret to say that we fail to find any law authorizing you to 
dispense with the publication this year of the notice of sale of lands for 
delinquent taxes due thereon as provided by Section 77-2002, Comp. St., 
1929. It would therefore appear that mandamus by citizens and taxpayers 
would lie to compel the county treasurer to advertise and hold the tax 
sale in question. 


It would also appear that the lands are presumed to be worth the 
taxes and the costs of collecting them, and that, when this ceases to be 
true, the remedy is to reduce the assessed valuation of the lands. 


We might add that we fail to find a penalty on the treasurer for 
omitting to advertise and hold the tax sale mentioned. Hence if the sale 
and advertisement thereof were dispensed with this year, and no one 
complained, we can forsee no legal obstacles and complications arising 
after the event. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


PURCHASERS AT PARTITION SALES—LIABILITY FOR 
DEFICIENCY 


September 3, 1931 
Hon. Dora Nelson, 
County Attorney, 
Holdrege, Nebraska, 


Dear Miss Nelson: 


This is in answer to your kind letter of September 1, 1931, addressed 
to the undersigned. 
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Yeu first request Nebraska legal authority as to whether partiiion- 
sale purchasers are liable for deficiencies occurring at a second sale 
from their bids at the first sale which was not confirmed and enforced 
against the purchasers, but was set aside and succeeded ky the second 
sale on application of one of the owners now suing the purchasers at the 
first sale for her share of the deficiencies. 


We fail to find any Nebraska authorities which of themselves answer 
this questicn catagorically. Still, from all of the authorities, we are 
convinced that this question must be answered in the negative. In Neb- 
raska partition sales are judicial sales (Sec. 20-2185; 92 Neb. 81, 137 N. W. 
880). Also, in Nebraska a judicial sale, whether for cash or not, is not a 
sale until it is confirmed (Maul v. Helman, 39 Neb. 322, 328). We are 
therefore satisfied that in Nebraska judicial sales whether for cash 
or not, “where a resale is sought by reason of the failure of the first 
purcheser to comply with his bid, a confirmation of the first sale is nec- 
essary in order to charge the defauliing purchaser with the deficiency on 
the resale.” (35 C. J. 119, Notes 3 and 4). 


Since, as appears from your question, the first sale was not confirmed 
but was set aside, the first sale was clearly no sale. Since the first 
sale after its vacation was no sale, the purchasers thereat were no longer 
bcund by their bids. And, of course, if said purchasers were no longer 
bound by their Lids at the first sale thus set aside, they could not 
thereafer be held for any first bid deficiencies occurring at a second 
sale. The truth is that the setting aside of the first sale accomplished 
a restoration of all interested parties to their positions before the first 
sale was had. It left the purchasers in the same shape as though they 
had made no bids at the first sale (35 C. J. 114, Note 5). Such being the 
legal effect of setting aside the first sale, it seems clear to us that 
the plaintiff, by applying to have that sale set aside, waived any right 
to have the purchasers at said sale held to their bids thereat. 


When after the first sale it was discovered that the purchasers did 
not pay their bids, the owners including the plaintiff you mention 
apparently had two alternative remedies: first, they could affirm the 
sale by having it confirmed and then sue the purchasers for the amount 
of their bids; or, second, they could disaffirm the sale by having it set 
aside and seek their satisfaction through another sale (See Gosmunt v. 
Cloe, 55 Neb. 709, 712 and cases cited). But, of course, the plaintiff could 
not do both. She could not, in our opinion, disaffirm the sale by having 
it set aside and getting another sale, and then, when dissatisfied with 
what she got through her choice of this alternative remedy, reaffirm 
the first sale and seek to hold the purchasers to their bids at that sale. 
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This would be pursuing inconsistent remedies, blowing hot and cold, 
or mending her hold; neither of which are sanctioned at law. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


MOTOR VEHICLES—RIGHT TO REGISTRATION PLATES WHERE 
CAR REPOSSESSED BY DEALER 


September 5, 1931. 


Mr. Wm. Albers, 
County Treasurer, 
Lincoln, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of September 2, 1931, in which 
ycu state and inquire: 


“To whom are the registration plates the property of in the 
following case? An individual buys a car from a dealer and 
then fails to complete payments on same. Dealer takes car 
back to his place of business, with plates attached. The indivi- 
dual retains certificate, not giving dealer bill of sale. The in- 
dividual buys a car from another dealer and wishes to transfer 
plates to same. First dealer refuses to return plates because 
individual has not fulfilled his contract.” 


This is a case of repossession upon default in performance of an 
executory sales contract. It is governed by the provisions of Section 
60-313, Comp. St., 1929, relating to transfers by operation of law. The 
registration plates belong to the involuntary transferee upon satisfaction 
of the Department of Public Works as to the involuntary loss of owner- 
ship by the former registered owner. When the department is thus 
satisfied, the involuntary transferee’s title to the registration plates 
is not, in our opinion, affected by any failure of the involuntary trans- 
feror to make his part of the joint statement or to do any other act 
or thing required of him in evidencing the transfer. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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CRIMINAL COMPLAINT—COSTS-—-LIABILITY OF 
COMPLAINANT FOR 


September 8, 1931. 


Mr. P. A. Jacobson, 
Justice of the Peace, 
Louisville, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of September 3, 1931. It ap- 
pears that you have issued a warrant against a person accused of kill- 
ing a dog. This you have done on complaint of a person too poor to 
pay the costs or give security for the costs in a misdemeanor case. 
You issued the warrant to the county sheriff. The county sheriff took 
it up with the county attorney. The county attorney refused to prose- 
cute the case unless the county was saved harmless from liability for 
costs therein by requiring the person who signed the complaint, known 
in law as the complainant, to pay the costs or give security for the 
costs in the estimated amount of $12.00. With reference to this advice 
of the county attcrney, you inquire: “Now I want to know if this is 
right?” 


In all courts except the Supreme Court, the county attcrney has 
full control over every criminal case no matter who signed the com- 
plaint therein. The county attorney may even dismiss such a case 
after some one else has started it (Secs. 26-901 to 26-903, Comp. St., 1929; 
Rickley v. State, 65 Neb. 841, 848, 91 N. W. 867). Having authority to 
participate or not to participate in the case, the county attorney may 
make his prosecution of the case conditional upon the complainant’s 
obligating himself for the costs. This is also made evident by Section 
29-2709, Comp. St., 1929, which provides in substance that no costs 
shall be allowed against the county in misdemeanor cases “unless said 
suit shall have been instituted with the consent of the county attorney 
or, after being brought, he shall approve of such action in writing.” 


When the county attorney thus refuses to bind the county for 
the costs of a misdemeanor case, the justice and the sheriff or constable 
serving the papers must look for their fees or costs to the complainant 
or person who signed the complaint. Section 29-405, Comp. St., 1929 
authorizes the magistrate to require of the complainant security for the 
costs where the magistrate is not convinced of the complainant’s fin- 
ancial responsibility. The complainant, may, of course, prosecute a 
misdemeanor case himself without the assistance of the county attorney. 
If the complainant cannot in such a case pay or secure the costs, 
the justice of the peace and the sheriff or constable may, if they wish, 
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waive their costs or look for their costs only to the defendant in case 
he is convicted. Of course, if the justice of the peace and the officer 
serving the papers insist upon their costs, and the county attorney 
will not bind the county for the costs, and the complainant cannot pay 
or secure the costs, the prosecution necessarily comes to an end. 


There is, however, no doubt in our minds that under existing 
laws the county attorney may refuse to bind the county for the costs 
of a misdemeanor case, and may refuse to prosecute the same unless 
the costs are advanced or secured by the complainant or some one 
other than the county. If any change in this is thought desirable, 
legislation is, of course, required to make the change. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


COUNTY SURVEYOR—DUTY TO SUPERINTEND ROAD 
CONSTRUCTION 


September 10, 1931. 


Mr. C, D. Hayden, 
County Surveyor, 
Curtis, Nebraska, 


Dear Sir: 


This is in answer to your kind letter of September 5, 1931, in which 
you inquire: 


“Is it the duty of a surveyor in counties of less than fifty 
thousand population to superintend the construction of roads 
and inspect bridges without an order from the county board?” 


To this question a negative answer is, in our opinion, required 
by Section 26-1601, Comp. St., 1929, formerly Sec. 5015, Comp. St., 1922. 
In counties of less than fifty thousand population the superintendance 
of the construction of roads and bridges is the function of the county 
highway commissioner whom the law contemplates shall be annually 
appointed by the county board and who may be the county surveyor, 
a member of the county board or any practical road builder whether 
a resident or a non-resident of the county (Laws 1931, Ch. 79, Effec- 
tive May 6, 1931; Sec. 39-1302, Comp. St., 1929). The board is thus 
not obligated to appoint the surveyor as county highway commissioner, 
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and if the surveyor is not thus appointed, he has no responsibility for 
the acts of the appointee, who is accountable only to the board. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


COUNTY BOARD—RIGHT TO COMPEL TOWNSHIP TO PAY FOR 
MAINTENANCE OF COUNTY ROAD 


September 15, 1931. 


Mr. E. T. A. Alford, 
Justice of the Peace, 
Cairo, Nebraska. 


Dear Sir: 


This is in answer to your letter of recent date in which you 
state and inquire: 


“Have the county board the right to hire a grading outfit 
to grade roads in ycur township then expect the township board 
to pay them out of township money derived from taxation? 
That is, if they hire an outfit to grade in a township do they 
not have to pay them out of the money set aside by the county 
board for road construction? 


“Have not the township board the right to say when and 
how the money derived from taxes paid by the township shall 
be spent?” 


In answer to your first question we are of the opinion that, unless 
the township board has contracted with the county board for the 
latter to do the work on the township roads, the county board cannot 
charge such work to the township or require payment therefor from 
the revenues derived by township taxation for road purposes. (Lynn 
v. Kearney County, 236 N. W. 192; Laws, 1931, Ch. 80). We are also 
of the opinion that in all cases where the county board does town- 
ship road work without a contract therefor with the township board, 
the county board must pay the expenses of such work, if it pays them 
at all, out of the revenues derived by county taxation for road purposes, 


In answer to your second question we are of the opinion that, 
except as limited by law and the directions of the town meeting, the 
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township board has the exclusive right to say where and how the 
money derived from township taxation shall be spent (Sections 26-224 
and 26-252, Comp. St., 1929). 
Sincerely yours, 
Cc. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


JURY PANEL—BASIS OF APPORTIONMENT TO PRECINCTS 


September 16, 1931. 
Mr. L. C. Nelson, 
County Attorney, 
Bassett, Nebraska. 


Dear Sir: 


You call attention to the provision of Section 20-1603, Comp. St., 
1929, as amended by Chap. 36, Laws of 1931, requiring the jury panel 
to be selected “as nearly as may be, a proportionate number from 
each precinct in. the county.” You request our opinion as to whether 
such apportionment should be based on the population of the several 
precincts of the county as shown by the last federal census or on the 
vote cast in each precinct at the last general election. 


It is my opinion that the county board is not required to accept 
either the last federal census or the last general election as the basis 
upon which to apportion the jurors from the several precincts, but is at 
liberty to consider either or both and any other method of computation 
available which is fair and reasonable in determining how the jurors 
shall be apportioned. 


Section 20-1601, Comp. St., 1929, prescribes the qualifications of 
jurors and limits jury service to all males residing in the county over 
the age of 25 years, not occupying certain offices or subject to a 
bodily infirmity amounting to a disability, etc. It is clear that the 
Legislature intended the apportionment of jurors among the several 
precincts to be based on the actual number of persons possessing the 
qualifications of jurors residing in each precinct but it is equally clear 
that the Legislature did not contemplate that the county board must 
make an accurate enumeration of all persons possessing the quali- 
fications of jurors residing in each precinct before apportioning the 
jury panel. 


The true rule, I believe, is that laid down in Polin v. State, 14 Neb. 
540, as follows: 
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“The statute is silent as to the mode of ascertaining who, 
of all the inhabitants of a county, are qualified to serve in 
this capacity. No provision is made for the county commis- 
sioners to enter upon a special inquiry with the view to an exact 
result. A particular enumeration evidently was not contem- 
plated by the legislature, or provision would have been made 
for it. They are left to act upon the means at hand, and so 
long as those adopted are fair, and result in a reasonable ap- 
proximation to the ratio named, it is al! that could have been in- 
tended, and all that is required.” 


It is apparent, as pcinted out by our Supreme Court in Nelson v. 
State, 118 Neb. 812, 226 N. W. 488, that the number of votes cast at 
a general election no longer furnishes an accurate criterion by which 
to determine the number of persons qualified for jury service in a 
precinct because all persons of either sex above the age of 21, with 
certain rare exceptions, are entitled to vote whereas jury service is 
limited to males above the age of 25 years possessing no physical or 
other disability. Moreover the number of votes cast-at an election 
does not represent the actual number of qualified voters and its ratio 
to the true number of voters varies greatly with the interest manifested 
in the election, the state of the weather on election day, and other 
causes, which make it a very uncertain standard by which to esti- 
mate even the true number of voters. The federal census would seem 
to me to afford a more reasonable and accurate basis for such com- 
putation but if the county board has other means of computation which 
seems to it to be more fair and accurate as a basis for determining the 
apportionment of the jury it is its right and perhaps its duty to consider 
such means in making the apportionment. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE Assistant, Attorney General. 


COUNTY SUPERINTENDENT—CHANGE OF SALARY DURING TERM 


September 21, 1931. 


Miss Audrey Stone, 
Bartlett, Nebraska. 
Dear Madam: 


You inquire: 


“Can county officers’ salaries be changed during their 
term of office? Can the commissioners fix the number of days 
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that the county superintendent can work or can she fix the 
number of days?” 


I assume that your county (Wheeler) contains a school population 
ef less than fifteen hundred. 


The statutes provide that in such counties 


ab ae vale 8 containing a school population of less than one 
thcusand five hundred, the county superintendent shall re- 
ceive not less than seven dollars per day for each dey actually 
employed in the performance of the duties of the office, 
but the total compensation in this class shall not exceed twelve 
hundred dollars per annum. The number of days necessary 
for the performance of said duties shall be determined by the 
county superintendent, but the number of days so employed 
shall not be less than two times the number of districts in the 
county, and one day for each precinct thereof for the exam- 
ination of teachers. The county board at their option may al- 
low the county superintendent such clerk hire as they deem 
necessary, and the county superintendent shall receive in addi- 
tion to his or her salary an amount sufficient to pay his or 
her traveling expenses at the rate of ten cents per mile for 
each mile actually and necessarily traveled in the performance 
of his or her official duties, in visiting the various schools under 
his or her supervision as provided by law.” 


You will observe the county superintendent fixes the number of 
days within limits that she will work but the compensation of a county 
superintendent in a county containing a school population of less than 
fifteen hundred can not exceed twelve hundred dollars per annum. 
In addition to this the law provides that the county superintendent 
can receive mileage for each mile actually and necessarily travelled 
by her in the discharge of her duties. 


I am inclined to the opinion that the county board in a county 
such as yours may change the compensation of the county superin- 
tendent at the beginning of the year although that is a question which 
may not be entirely free from doubt. 


I take it that the provision in Section 19 of Article III of the consti- 
tution which reads as follows: 


“Nor shall the compensation of any public officer, including 
any officer whose compensation is fixed by the legislature sub- 
sequent to the adoption hereof be increased or diminished during 
his term of office” 
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has reference to offices that are established by the constitution. 


In the case of County of Douglas v. Timme 32 Neb. 272, it was held: 
“In the absence of any constitutional prohibition, or affir- 

mative provision, fixing the term of office of any officer or 

his compensation, the legislature may change such term or 

compensation, and such change of term or compensation 

will apply as well to the officers then in office as to those 

to be thereafter elected.” 


The office of county superintendent is not established by the const- 
itution nor is the term fixed by that instrument. The office and the 
length of term are both fixed by the legislature, but the compensation 
to be paid in counties having less than fifteen hundred population is 
not fixed by the legislature but is left to be fixed by the county board 
each year but within limits prescribed by the statute. It seems clear 
to me that the above quoted constitutional provision is not applicable 
to changes made in the compensation of a county superintendent by 
a county board where there has been no change in law authorizing 
such changes passed by the Legislature. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY SUPERINTENDENT—-VACANCY—LENGTH OF TERM 
OF APPOINTEE TO FILL 


September 28, 1931 


Mr. E.. R. Fhillips, 
County Clerk, 
Elwood, Nebraska. 


Dear Sir: 
You say: 


“The county superintendent of this county has just died 
and the question has arisen concerning filling the vacancy.” 
You inquire: 


“Would it be your opinion that this appointment should 
be for the balance of the four years time for which the super- 
intendent was elected, or would you have the vacancy filled 
only until the election next fall, at which time the candidates 
would have to run for a two year’s period.” 
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In answer to the question you ask, I will say that in my opinion 
when the appacintment is made to fill the vacancy it will be an appoint- 
ment until the next general election when a county superintendent will 
be elected to serve out the remainder of the term. 


In the case of State v. Schroeder, 79 Neb. 759, it was held that: 

“One appointed to fill a vacancy in the office of alderman 
of a city (Linccln) - - - holds only until the next general election 
--- to wit, the next regular municipal election.” 


Similarly in the case of State v. Ccleman, 91 Neb. 167, it was held 
that: 


“Where a vacancy occurs in the office of county asses- 
sor more than 30 days prior to a general election, the board 
of county commissioners is required to fill the vacancy by 
appointment. In such case the person appointed holds the 
office until the next general election, at which time his successor 
should be elected for the remainder of the unexpired term.” 


In the case of State v. Coleman, supra, the law provided as it does 
now and as it also does in the case of a vacancy in the office of county 
superintendent, that the vacancy shall be filled by the county board. 
In commenting upon that phase of the case and in holding that the 
appointee of the board only held until the next general election, Judge 
Barnes who wrote the opinion said: 


“The law relating to county assessors simply provides that 
in case of a vacancy in that office the county board shall fill 
such vacancy by appointment. Nothing whatever is said as 
to how long the appointee shall hold the office, and nothing 
is contained therein which in any manner conflicts with the 
general provisions of the statutes upon that subject, It therefore 
follows that this case must be ruled by such general provisions.” 


I will add that in my opinion the board may simply fill the vacancy 
without designating the length of term the appointee shall hold. That, 
I think, is a law question and can not be controlled by them. (See 
State v. Willott, 103 Neb. 798). If all members of the county board 
are present when the appointment to fill the vacancy is made, I do not 
think it matters whether it is made on the 5th or the 6th of October. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By GEORGE W. AYRES, Assistant Attorney General. 
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DISTRESS WARRANTS—-FEE FOR ISSUANCE OF 
October 1, 1931. 


Mr. C. S. Beck, 
County Attorney, 
North Platte, Nebr. 


Dear Sir: 
You say: 


“The sheriff of this county in the collection of distress war- 
rants, ccllected from the taxpayers the sum of 25¢ which is 
charged by the treasurer for the issuance of said distress. war- 
rants and the further sum of 25c for the return of the distress 
warrants. However making no charge for distress warrants 
which were returned no property found. All fees ccllected by 
the sheriff were paid into the county.” 


And you inquire: 


“What is the ccrrect charge to be made by the sheriff in 
collection of distress warrants where no sale is made and what 
in your opinion constitutes a levy of a distress warrant?” 


In answer to your question I will say that Section 77-1917 provides 
among other things that the fees in such cases “shall be twenty-five 
cents for issuing each warrant; fifty cents for levy and not exceeding 
five cents a mile for each mile actually and necessarily traveled by 
such officer on each warrant.” 


There is a further provision that: 


“Commissions shall be allowed in addition on all taxes col- 
lected on distress and sale.” 


The Supreme Court of this state held in the case of Kane v. U. P. 
Ry. 5 N. 105, that a commission could not be collected where distress 
and sale of property was not made and in the case of Red Willow 
County v. Smith, 67 Neb. 213, it was held that in cases where the re- 
turn made on the distress is “no property found” no fee can be charged 
for the return. Of course where no property is found no levy is made. 
The making of a levy as I understand it when used to express what is 
done under the authority of a search warrant, implies an actual siezure 
of property such as would make the officer a trespasser if it were not 
for the protection given him by the warrant. 
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Where the sheriff actually makes a levy but does not sell the 
property because the taxes are paid before the property is sold, I 
am of the opinion that the fee for making the levy is earned and 
should be collected but where no levy is made but the taxes are paid 
to the sheriff in order to avoid a levy, I am of the opinion that the 
fee for making a levy is not earned and should not be charged. In 
such a case the only fee to be charged in my opinion is the treasurer’s 
fee for issuing the distress warrant, and the mileage, of course, as 
provided by statute. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By GEORGE W. AYRES, Assistant Attorney General. 


CLERK OF COURT—LIABILITY FOR CCSTS ADVANCED WHEN 
DEFOSITED IN BANK WHICH FAILS 


October 2, 1931. 
Mr. Otto Wiley, 
Clerk of the Listrict Court, 
Hartington, Nebraska. 


Dear Sir: 
This is in answer to your kind letter of September 28, 1931. 


You first state and inquire: 


“I am clerk of the district court of this eighth judicial 
district. In conducting this office attorneys file cases and ad- 
vance cost money in varied amounts. This money I have placed 
in a bank until it is needed to pay costs in the case, when it is 
drawn upon. This bank closed its doors and I would like to 
know just the extent of my liability for the money.” 


The law provides that for each service rendered a litigant in a 
case the clerk may exact advance payment of the fee (Sec. 33-124, 
Comp. St., 1929). Thus, before filing a petition, the clerk may require 
pre-payment of the $2.50 fee therefore. The law does not, however, 
authorize the clerk to require litigants to make with him an advance 
deposit to cover costs anticipated but not yet accrued (Sec. 28-714, 
Comp. St., 1929). Where an advance-deposit arrangement, such as 
you describe, exists, it exists wholly by private agreement between the 
clerk personally and the litigant or his attorney personally. Such an 
agreement makes the clerk the simple-contract debtor of the litigant 
or his attorney as to all of the deposit not appropriated to the clerk’s 
fees already earned. It is, of course, no defense to a debtor that 
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he has in any manner lost the wherewithal to pay. We are, therefore, 
of the opinion that you are liable to litigants or their attorneys for 
unappropriated advance-cost, deposits kept by you in a bank and lost 
through the failure of the bank. 


We are also of the opinion that a litigant who has paid advance 
costs to the clerk, cannot be required to pay again for the same service, 
when the amount thus paid in advance was by the clerk deposited in 
a bank and lost through the bank’s failure. 


We are also of the opinion that a clerk of the district court is 
liable to the county for fees collected by him and by him deposited in a 
bank and lost through the bank’s failure. 


Your next question is whether jurors are entitled to mileage for 
travelling both ways. 


We are of the opinion that jurors are entitled to mileage ‘tat the 
rate of ten cents for each mile necessarily travelled” in going not only 
from their residences to the court house but also from the court house 
back to their residences. 


This opinion is founded on the plain, direct and unambiguous lan- 
guage of Section 33-143, Comp. St., 1929, relating to mileage and per 
diem of jurors. This opinion is, of course, unaffected by the fact that 
a different statute (Sec. 33-144, Comp. St., 1929) provides different 
mileage and a different per diem for witnesses. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXES—RIGHT OF COUNTY BOARD TO LEVY TO COMPLETE 
COURT HOUSE 


October 7, 1931. 
Mr. C. S. Beck, 
County Attorney, 
North Platte, Nebr. 


Dear Sir: 
You say: 
“Our Court House in this city stands in an unfinished and 


incompleted condition. There has been presented to the Board 
of County Commissioners, petitions signed by more than 55% 
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of the legal voters in this county based on the average vote 
of the two preceeding elections, requesting the County Commis- 
sioners to make a levy of .9% of one mill for the first year, 
one mill the second year and .8% of one mill for the third year 
to provide the necessary funds to complete, furnish and equip 
the Court House. This levy does not exceed the maximum gen- 
eral levy provided by law nor will it raise a fund in excess 
of $100,000.” 


You inquire whether the commissioners have a legal right to make 
such a levy. 


In answer to the question that you ask, I will say that in my opinion 
the county board has authority to make such a levy. 26-108 provides 
among other things: 


“That the county board of any county in this state is 
hereby authorized and empowered, when requested so to do 
by a petition signed by at least fifty-five per cent of the legal 
voters in said county, based on the average vote of the two 
preceding general elections, to make an annual levy not ex- 
ceeding five mills upon the dollar on all taxable property in 
said county for the purpcse of providing a fund for the erection 
of a court house or jail, ssid fund to be used only in the con- 
struction of a court house or jail or to pay the expenses of 
tearing down an existing court house or jail or making improve- 
ments thereon; provided further, the total estimated amount 
to be raised by such special levy shall not exceed the sum of 
one hundred thousand dollars and said levy may be spread over 
a term of years not exceeding five to produce such sum.” 


The maximum amount of the levy made any one year for such 
purpose is one mill instead of five mills (See 77-1201). I will add 
that if the proposed levy taken in connection with other levies exceeded 
five mills per annum it would take a vote of the electors of the county 
to authorize it, but as I understand it the proposed levy for that purpose 
together with all other levies made by the county board during any one 
year will not amount to five mills. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By GEORGE W. AYERS Assistant Attorney General 
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SCHOOL CHILDREN—TRANSPORTATION—AMOUNT BOARD MAY 
PAY FOR 


October 7, 1931. 


Mr. John L. Riddell, 
County Attorney, 
York, Nebraska. 


Dear sir: 
You say: 


“Last June at the annual school meeting of one of our 
local country districts, the residents at the meeting voted to close 
the school because there were so few children in the disrict 
attending the school. They also voted to pay the cost of trans- 
portation of the pupils who wished to attend the York Public 
Schools from that district. It appears this fall that there are 
only four children in the district of school age who desire to 
go to the York Public Schools. The question arises as to how 
much the school board may pay for transportation of these 
children from their homes to the York Public Schools and 
return?” 


I assume the district is acting under the authority given by 79-218 
which provides among other things: 


“That in any district where there are less than five children 
who are seven years of age and less than sixteen years of age 
residing in the district, the school board may use the school 
funds of such district receievd from any source to provide 
for the board and transportation and other expenses of such 
children while attending school in another district as may 
be arranged by the school board of said district.” 


If the district is acting under the above quoted provision of statute, 
there is no statutory limitation in my opinion upon the amount the 
district may pay for transportation. The amount of course should be 
reasonable upon general principles. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General, 
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OFFICER OF COUNTY—-RIGHT TO SELL FIRE INSURANCE TO 
COUNTY 


Otober 8, 1931. 
Mr. George Weber, 
County Assessor, 
Cclumbus, Nebraska. 


Dear sir: 


This is in answer to your kind letter of October 2, 1931. You request 
information as to whether a county officer can lawfully sell fire in- 
surance to his county. To this question, a negative answer is, in our 
opinion required by Section 26-130 to 26-131, Compiled Statutes of Nebr- 
raska, 1929, reading as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
or receive the benefit of any contracts executed by the county 
for the furnishing of supplies, or any other purpose; neither 
shall any county officer or county surveyor, furnish any sup- 
plies for the county on order of the county board, without con- 
tract.” 


“Any county officer violating the provisions of the preced- 
ing section shall be deemed guilty of a felony, and upon con- 
viction thereof shall be imprisoned in the penitentiary for a 
period not exceeding five years, or fined in any sum not exceed- 
ing two thousand dollars, or both.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 


SCHOOL DISTRICTS—LIABILITY FOR ALLOWANCE TO PARENTS 
FOR TRANSPORTATION OF PUPILS ON CLAIM FILED YEARS 
LATER 


October 9, 1931 
Mr. Herbert L. Cushing, 
Lincoln, Nebraska. 


Dear sir: 


You submit to this department for answer a letter received from the 
county superintendent of Frontier County in which she makes a state- 
ment of fact and asks questions as follows: 
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“We have a family living over 3% miles from their school 
house. They have just recently learned of the law providing 
transportation, according to Section 79-1902, and are asking for 
transportation charges for this present year, as well as for the 
years 1929-30 and 1930-31. 


“Since the parents made no request for transportation for 
the past two years and since no report was made by the teacher 
to the school board (attendance reports), kindly advise: me if 
the parents are eligible to transportation and can they collect 
transportation for back years?” 


In answer to the questions asked I will say: 


1. That in my opinion the family will be entitled to a small trans- 
portation allowance this year under the provisions of 79-1902 as amended 
by Chapter 149, Session Laws of 1931. In making this statement I as- 
sume that the teacher will make monthly reports to the school board as 
the law requires of the school attendance of the children of this family. 


2. I am of the opinion although the matter may not be entirely 
free from doubt that the family can not recover any transportation 
allowance for the past two years attendance inasmuch as the attendance 
reports were not furnished by the teacher as a basis of the allowance 
as the law requires, but it is possible that a court will hold that it was 
not the parent’s fault that monthly reports were not made and that the 
family can recover from the district the amount to which it would clearly 
have been entitled had the reports been made. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By GEORGE W. AYERS Assistant Attorney General 


PUPILS—RESIDENCE MORE THAN THREE MILES FROM SCHOOL 


October 12, 1931. 
Mrs. Blanche Pfrehm, 
County Superitendent, 
St. Paul, Nebraska, 


Dear Madam: 
You say: 
“A farmer belonging in the Dannebrog School District 


has a son fifteen years of age, who has not attended school 
for two years, and another son thirteen, who is not attending 
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school this year. They live more than three miles from school. 


“The reason they have not attended school is because . 
they did not want to go and no one has checked the attendance 
for two years.” 


You say further the father has been advised by a school officer that 
if pupils reside more than three miles from the school house, they need 
not attend school. You inquire whether this is so. 


In answer to your question I will say that pupils are not excused 
from attendance at school merely because of the fact that they reside 
more than three miles from school. A child between seven and sixteen 
years of age who has not completed the eigth grade is required to attend 
schocl except in cases where 


“The child - - - is physically or mentally incapacitated 
for the work done in the school or in any case where the ser- 
vices or earnings of the child - - - being of the age of fourteen 
years are necessary for his own support or the support of those 
actually dependent upon him” (79-1902). 


The family to which the child belongs is entitled, however, to a 
small transportation fee in case he resides more than three miles from 
school for each day a child or children of the family attend school 
unless transportation is furnished by the district. (79-1902) 


Sincerely your, 


C. A. SORENSEN, Attorney General 
By GEORGE W. AYRES, Assistant Attorney General. 


BANKS STOCKHOLDER’S LIABILITY NOT DIMINISHED BY 
PAYMENT OF STATE ASSESSMENTS 


October 13, 1931. 


Shelton Mills, 
Shelton, Nebraska. 


Gentlemen: 


Your letter of October 10th at hand with reference to the assessment 
of stockholders in failed banks. Section 7 of Article XII of the State 
Constitution reads as follows: 
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“Every stockholder in a banking corporation or instit- 
ution shall be individu: lly responsible and liable to its creditors 
over and above the amount of stcck by him held to an amount 
equal to his respective stock or share so held, for all its liabilities 
accuring while he remains such stockhclder, and all banking cor- 
porations shall publish quarterly statements under oath of their 
assets and liabilities.” 


The fact that stockholders voluntarily or by resolution of the 
board of directors contributed money to the bank on the basis of their 
shares of stock for the purpose of strengthening the bank prior to is 
closing does not exempt them from liability set out in the constitutional 
provision above quoted. In other words, stockholders in failed banks 
must pay their double liability regardless of how many assessments they 
paid prior to the closing of the bank. 


This is a harsh rule, but it appears to be the law. 


Sincerely your, 
C. A. SORENSEN, Attorney General 


TAXATION—SEWER MAINTENANCE—STATUTORY LIMIT 
October 14, 1931. 


Mr. Allen Johnson, 
City Attorney, 
Fremont, Nebraska. 


Dear sir: 


This is in answer to your kind letter of October 13, 1931. You state 
that for the maitenance and repair of sewers Fremont has Jevied a 
general tax of 1.22 mills of which it intends to apply 4/10 of a mill to the 
maintenance and repair of sanitary sewers and the remaining 82/100 of 
a mill to the maintenance and repair of storm sewers. You also state that 
to this 1.22 mill, sewer-maintenance levy, the C. & N. W. R. Co. has 
objected because the same exceeds the 4/10 of a mill authorized by 
Section 16-664 to be levied “for maintenance and repairing of any 
sewers.” You request our opinion as to whether the railroad company’s 
legal position in this matter is well taken. 


The city, the company and ourselves apparently agree that Section 
16-664 is the only express authority for levying a tax on all the tax- 
able property of the city for the specific purpose of defraying the ex- 
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pense of maintaining and repairing sewers, both storm and sanitary. 


The city, the company and ourselves also apparently agree that und- 
er Section 16-664 the city cannot levy on all the taxable property of the 
city a tax exceeding 4 10 of a mill for sanitary sewer maintenance and 
repair. 


Between the city and the company the controverted question ap- 
pears to be whether the city can levy on al] the taxable property of the 
city a tax exceeding 4/10 of a miil for both sanitary-sewer maintenance 
and repair. The city contends that it can. The company contends that it 
cannot. We are asked to construe Section 16-664 and say which of these 
contentions is correct. 


According to the plain, direct and unambiguous language of said 
Section 16-664, the city cannot levy “more than four-tenths (4/10) of 
one mill on each dollar of actual valuation on all the taxable property 
subject to taxation in such city for the purpose of creating a fund 
for the maintenance and repairing of any sewers in such city,” etc. 


Such being the law’s language, what legal authority have we for 
saying that the underscored phrase “any sewers” excludes storm 
sewers and means only sanitary sewers? The established doctrine 
is that “statutes conferring upon municipal corporations authority to 
impose taxes must be strictly construed. It is presumed that the 
legislature in granting the power has clearly indicated its intention 
and doubts or ambiguities arising from the terms used by the legislature 
must be resolved against the municipality and in favor of the tax- 
payer.” 44 Corpus Juris, 1266, Notes 73, 74, 75, and Nebraska cases 
cited). . 


This rule obviously prevents us from amending Section 16-664 
by construction. As a purely law-interpreting agency, we are definitely 
barred by said rule of strict construction in favor of taxpayers, from 
saying that “any sewers”, which manifestly includes both storm and 
sanitary sewers, means sanitary sewers only. In reaching this con- 
clusion we do not overlook the fact that in Fremont a sewer-main- 
tenance levy of 4/10 of a mill will not raise enough money to maintain 
and repair both storm and sanitary sewers. But in construing a law we 
cannot give effect to practical consequence against its plain, direct and 
unambiguous terms. (36 Cyc. 1111, Notes 67-73). The adjustment of 
laws to expediency is the function of the legislature. 
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We are therefore of the opinion that the city of Fremont cannot 
levy a tax exceeding four-tenths of a mill on all the taxable property 
of the city specifically “for the maintenance and repairing of any 
sewers” including both storm and sanitary sewers. 


Sincerely your, 
C. A. SORENSEN, Attorney General 
By CLIFFORD L. REIN Assistant Attorney General 


CHIROPRACTOR—RIGHT TO PRESCRIBE INTOXICATING LIQUORS 
October 14, 1931. 


Mr. S. B. Qvale, 

Supervisor of Permits, 
Eureau of Industrial Alcohol, 
Treasury Department, 

St. Paul, Minnesota. 


Dear Sir: 
Your letter of September 30th at hand. 


Under the laws of Nebraska chiropractors are not authorized to 
practice medicine generally but by statute are limited mainly to ad- 
justments by hand of articulation of the spine. Section 71-1101, Com- 
piled Statutes for 1929, defines chiropractors as “persons who treat 
human ailments by the adjustment by hand of any articulation of the 
spine.” In our opinion, therefore, chiropractors are not entitled to 
obtain and use intoxicating liquor or prescribe prescriptions requiring 
the use of intoxicating liquor as is permitted to physicians generally 
by Section 53-122, Compiled Statutes for 1929. 


Chiropractors, however, along with other persons, may secure and 
use for any medical purpose alcohol which in the process of manu- 
facture is required unfit for use as a beverage, if the provisions of 
Section 53-124, Compiled Statutes for 1929, are followed. 


In all cases any person having possession of intoxicating liquor 
has the burden of proving that the liquor is held under authority of law. 


Sincerely your, 
C. A. SORENSEN, Attorney General 
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LABOR—HOURS OF ON ROAD WORK 
October 15, 1931, 


Mr. Fred Eisler, President, 

Nebraska State Federation of Labor, 
Labor Temple, 

Lincoin, Nebr. 


Dear friend Eisler: 


Some time ago you submitted to me evidence that contractors hav- 
ing contracts with the state for highway work were working their 
men on Sundays and sometimes from twelve to fifteen hours per day. 
You ask what if anything could be done about the matter. You stated 
that not only did such long hours work a hardstip on the men employed, 
but cut down materially the number of men that could be employed. 


Under the laws of Nebraska highway construction contracts need 
not be let to the lowest bidder, but may be let to the best bidder. 


In our opinion the Department of Public Works is not barred by 
law from specifying and enforcing specific standards of workmanship. 
It cannot be seriously denied that cver-worked laborers are not as 
apt to do as good work as men who work reasonable hours. In this 
matter the Department of Public Works may use wide discretion. In 
State vs. Board of Commissioners, 105 Neb. 170, 181 N. W. 530, the 
Nebraska Supreme Court held that the Board of Control acted judi- 
cially and exercised a discretionary power in determining the respon- 
sibility of a bidder. The court held that the Board in making its de- 
cision was not limited to determining the mere financial responsibility 
but could consider the general ability and capacity of the bidder to 
perform the work, and his facilities for the task. Minnesota through 
its Department of Public Works has limited the number of hours which 
contractors having state contracts may let their men work. In Wiscon- 
sin the State highway Commission passed a resolution requesting that 
contractors refrain from letting any of their men work more than 
sixty hours per week and that the bidders agree to pay a minimum 
wage of not less than forty cents per hour. The Wisconsin State 
Highway Commission also requested the contractors not to allow work 
on Sundays unless in the opinion of the state highway engineer it 
was necessary on account of some emergency or because of weather con- 
ditions. 


The resolution of the Wisconsin State Highway Commission on this 
matter reads as follows: 
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“BE IT RESOLVED, By the Wisconsin State Highway Commission 


“1, It is the judgment of the Commission in the performance of 
Federal, State, or State Aid contracts, that contractors do not work sep- 
arate crews, laborers, workmen, or mechanics, more than sixty (60) hours 
a week. Contractors are hereby requested to observe this maximum 
providing that in cases of emergency involving loss of life or property, 
or property damage, or on account of weather conditions the state 
Highway Engineer may approve working longer hours as may seem 
advisable. 


“2. Unless in the judgment of the State Highway Engineer it is 
necessary to work on Sundays on account of an emergency or weather 
conditions, it is the opinion of the Commission, and they request, that 
contractors refrain from Sunday operations, 


“3. Contractors are to employ Wisconsin resident Common Labor 
and such other Wisconsin resident workmen residing in the vicinity of 
the work as may be available. 


“4, In preparing their bids contractors are requested to base their 
labor estimates on a fair and reasonable wage for the community in 
which the project is located and the contractor, before an award is made 
shall agree with the commission to pay not less than such wage. 


“Failure to observe these regulations will remove such contractor 
from the approved qualified list of contractors,” 


The Governor of Nebraska as head of the Department of Public 
Works could of course make the same requests of contractors working in 
Nebraska. In our opinion no court would interfere with any such agree- 
ment. If such action were taken, the law against common labor on 
Sunday would no longer be violated, men would not be over-worked, 
and a substantial number of men now unemployed would be given work 


Sincerely yours, 
C. A. SORENSEN. Attorney General 
ROAD MAINTENANCE—NO CONTRACT REQUIRED WHEN 


October 15, 1931. 
Mr. G. H. Chittenden, 
Spencer, Nebraska. 
Dear Mr. Chittenden: 


You say: 


“I would appreciate your opinion as to whether or not 
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a contract is required for gravel work on jobs under $500.00 
in which local help is used.” 


In answer to the question you ask, I will say that in my opinion 
a county board is not required to let a contract for graveling a public 
road or roads of the county where the total cost of such work is less 
than $500.00. I arrive at this conclusion from the reading of 39-801 
both in its original form and as amended by Chapter 84, Session Laws of 
1931, This section of the statute provides among other things that: 


“The county board of each county has the power to repair 
or erect all bridges and the approaches thereto and build all 
culverts and make improvements on roads the cost and expense 
of which shall in no instance exceed five hundred dollars. All 
contracts for the erection or reparation on bridges and ap- 
proaches thereto for the building of culverts and improvements 
on roads and for furnishing materials in connection with the 
same, the cost and expense ef which shall exceed five hundred 
dollars, shall be let by the county board to the lowest and best 
bidder.” 


I take it the fact thet where the expense of the improvement will 
exceed five hundred dollars the statute says the contract shall be let 
to the lowest and best bidder, but says nothing about what shall be 
done when the total cost of the improvement will be less than five hund- 
red dollars, indicates that the board can let a contract for such work 
or can have it done without a contract just as it sees fit. I assume you 
are speaking of graveling to be paid for out of funds raised by taxation 
of property in the county generally. 


If you have reference to graveling done by way of a special im- 
provement in a special road improvement district established in con- 
formity with the provisions of 39-401 and following sections and paid 
for by special assessments on the lands benefited, I am of the opinion 
the work should be done by contract and that the contract should be 
let to the lowest responsible bidder as provided by 39-409. 


Sincerely yours, 
C. A. SORENSEN. Attorney General 
By GEORGE W. AYERS Assistant Attorney General 
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TAXATION—CHANGES OF TAX ROLLS TO CONFORM TO COURT 
ORDER UPON COUNTY BOARD 


October 15, 1931. 


Mr. George H. Heinke, 
County Attorney, 
Nebraska City, Nebraska. 


Dear Sir: 
You say: 


“On August 6th, 1931, the city of Nebraska City certified 
to the county clerk its levy for the year 1931. The county 
clerk thereafter computed all taxes and extended the same on 
the tax rolls, and on September 19th, 1931 certified the tax 
books to the county treasurer and attached his warrant for the 
collection thereof. On September 28th, 1931, the city clerk 
certified to the county clerk an additional levy, which the dis- 
trict court of Otoe County, Nebraska, by the preemptory writ 
of mandamus has ordered the city commissioners to levy. The 
county clerk on an opinion from me refused to enter these 
taxes upon the tax books. No county officer was a party to 
the proceedings for the writ of mandamus. It is now demanded 
that the county treasurer cause this additional levy to be en- 
tered upon the tax books under authority of 1931 Sessions Laws, 
page 380. Fy 


“Tt is my contention that neither the county clerk or trea- 
surer can enter this on the tax list. It is my contention fur- 
ther that the Laws of 1931, page 380, have application only 
to appeals from the county board of equalization, 


“T should like to have you give me an opinion on this matter 
as quickly as possible.” 


I assume from the above statement that the city commissioners 
should have made the levy which they were mandamused to make, 
before the county clerk certified the tax list to the county treasurer 
and that probably they should have done so on August 6, 1931, at the 
time the city levy was certified to the clerk. If they had done so at that 
time or at any time prior to the time the tax list was delivered to 
the county treasurer the taxes in question would have been placed on 
the tax list for 77-1801 provides among other things that: 
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“On the last day of sitting as a board of equalization, 
the county board shall levy the necessary taxes for the current 
year, including all county, township, city, school district, pre- 
cinct, village, road district and other taxes required by law 
to be certified to the county clerk and levied by the county 
board: Provided, any such taxes regularly voted and certified 
to the county clerk, after the county board shall have made 
such levy and before the county clerk shall have completed 
the tax list, shall be levied by the county clerk, if within the 
limit of the law, and extended upon the tax list the same as if 
levied by the county board.” 


This was not done, however, and the question now is has the clerk 
power at this time to place said taxes on the tax list. I am inclined 
to believe that he has. The county clerk could have waited until 
November 1, 1931, to deliver the tax list to the county treasurer. This 
he did not do, and there is no law which says he shall change the 
tax list after same has been delivered to the county treasurer. There 
is no law, however, which says he shall not make such a change under 
the circumstances disclosed in this case, and 77-1006 expressly provides 
that 


“The county clerk with the approval of the county board 
may correct the tax list before the tax is paid in the case of 
erroneous assessments.” 


It thus appears that the correction of the tax list by the county 
clerk after it has been delivered to the county treasurer is not forbidden 
although there is no express provision for it in the instant case. Every- 
thing considered, I am of the opinion, therefore, that the county clerk 
may place the additional levy on the tax list for this year if he sees fit 
to do so. 


Sincerely yours, 
C. A. SORENSEN. Attorney General 
By GEORGE W. AYERS Assistant Attorney General 
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BARBER SHOPS—REGULATIONS OF, CLOSING HOURS. 


October 19, 193) 


Mr. George Leclair, 
Hastings, Nebraska. 


Dear sir: 


This is in answer to your letter of recent date. You request opinion 
as to whether the city council can pass and enforce an ordinance requir- 
ing barber shops, including non-union, cut-price shops, to close at 6:30 
P. M; 


The council would not, of course, have authority to pass and enforce 
ordinances inconsistent with the state barber law and the state barber 
board’s rules pursuant to the law (Sec. 16-247, Comp. St., 1929). But 
the state barber law and the state barber board's authorized rules relate 
only to the licensure, practice and sanitation of barbering and do not 
concern the hours of opening or closing barber shops (Secs. 71-2001 to 
71-2027, Comp. St., 1929). We therefore conclude that an ordinance 
requiiing barber shops to close at a certain hour, is not void or unenfor- 
ceable because in conflict with the state barber law and rules. 


We also note that to the city council the law gives specific power 
by ordinance to regulate any business carried on in the city (Sec. 16-206, 
Comp. St., 1929). This specific power is amplified by a grant to the 
council of general police power to pass and enforce any ordinance 
in furtherance of the peace, good government and welfare of the city 
(Sec. 16-247, Comp. St., 1929). The Supreme Court of Nebraska has 
never decided whether a barber shop closing ordinance is valid as 
tending to promote the peace, good government and welfare of the city. 
Hence we do not regard the question as altogether free from doubt, 
especially in veiw of the Supreme Court of Florida’s decision that such 
an ordinance is not within the scope of the city’s police power (Ex Parte 
Harrell, 76 Fla. 4, 79 S. 166). But because public welfare may be prorn- 
oted by any reduction or limitation of excessive working hours, we are 
inclined to agree with the new Jersey courts which have held that the 
city councils may by ordinance prescribe opening and closing hours for 
barber shops (See Falco v. Atlantic City, 99 N. J. L. 19, 120 A. 610). 
It is assumed, of course, that the ordinance is, and will be, enforced 
equally and impartially against all barber shops. 


Sincerely yours, 
C. A. SORENSEN. Attorney General 
By CLIFFORD L. REIN Assistant Attorney General 
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SCHOOL DISTRICT, DEPOSITS OF FUNDS IN BANKS, STATUS OF 
AND SECURITY FOR 


October 21, 1931. 


Mr. Ernest Grauer, Secretary, 
Board of Education, District No. 13, 
Campbell, Nebraska. 


Dear sir: 


You inquire whether school district funds have any preference over 
other deposits in failed state banks. You also suggest that the law 
should require banks to give security for school money. 


In answer to your letter, I will say that Chapter 141, Session Laws 
of 1931, provides that a school district treasurer may deposit school 
money in a bank which has been approved as such depository by the 
school board of the district, but it does not provide that the bank 
shall give security for a deposit of school money. If such approval 
was given, the school district treasurer is not liable on his bond for 
money so deposited, and in my opinion, the district has no preference 
over other depositors. 


If the bank was not appproved as a depository, there was no war- 
rant of law for the deposit of district money in it and the Supreme 
Court of this state has said in the case of State v. Ridland State Bank, 
52 Neb. 1, that 


“It is not within the power of the treasurer of a school district 
by a general deposit of funds held by virtue of his office to 
create between such district and his banker the relation of 
debtor and creditor. 


“A banker by receiving on deposit from a school district treas- 
urer funds known to be held by the latter in his official cap- 
acity becomes thereby a trustee for the beneficial owner with 
respect to such funds, and the same may, upon his insolvency, 
be recovered by the owner as a preferred claim against his 
estate.” 


Sincerely your, 
C. A. SORENSEN. Attorney General 
By GEORGE W. AYERS Assistant Attorney General 
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CITIES AND VILLAGES, SEWAGE DISPOSAL RESTRICTIONS UPON 


October 23, 1931. 
Mr. John L. Riddell, 
County Attorney, 
York, Nebraska. 


Dear sir: 


Speaking with reference to Section 1 of Chapter 73, Session Laws 
of 1931 which amends 37-516 you ask: 


“Does this section apply to a municipal corporation, cr in 
other words, a city of the first class, maintaining a sewer system? 


“If the above section applies to a municipal corporation, a 
city of the first class, just what officer of the city could be ar- 
rested for violation of the statute? The Mayor, Chief of Police, 
or a member of the council, or who?” 


In answer to the above question, I will say: 

1. That in my opinion Chapter 73, Session Laws of 1931 forbids 
dumping the contents of the sewer system of a city of the first class into 
any of the waters of the state. It is true the word “corporation” does not 
always include municipal corporations. Whether it does so or not is 
to be determined by the context. 


In the instant case the fact that cities of the second class and villages 
which are municipal corporations are exempted from the provisions of 
the act in cases where prior to its passage they had been discharging 
their sewage into some stream, leads to the conclusion in my opinion 
that the legislature meant the inhibitions in the act to apply to municipal 
corporations except in cases where they are expressly exempted from 
its provisions. Whether the exemption of cities of the second class and 
villages from the prohibition contained in the act without granting a 
like exemption to metropolitan cities and cities of the first class, is so 
discriminatory as to render the act invalid may be a question (See Gal- 
loway v. Wolfe, 117 Neb. 824). If Chapter 73, Session Laws of 1931, 
should be held invalid, 37-516 would remain in full force and this sec- 
tion exempts from its provisions any municipal corporation “who shall 
have been using any waters of.this state for the purpose of discharging 
its refuse and sewage therein prior to the taking effect of this act”. 


2. In answer to your second question, I will say that in my opinion 
anyone, even though he may be in the employ of the city, who does any 
overt act to turn the sewage of the city into any of the waters of the 
state, may be arrested for a violation of the provisions of the statute 
under consideration. 
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It may be too that any of the officers of the city who incite or insti- 
gate the discharge of city sewage into waters of the state can be prose- 
cuted for the act when done. In the case of Neal v. State, 104 Neb. 56, 
it was held: 


“One who incites or instigates the commission of a felony 
when he is neither actually nor constructively present is an 
aider, abettor or procurer within the meaning of section 8579, 
Rev. St., 1913. Lamb v. State 69 Neb. 212.” 


Section 28-201, Compiled Stautes of Nebraska, 1929, provides that: 


“Whoever, aids, abets or procures another to commit any 
offense may be prosecuted and punished as if he were the prin- 
cipal offender.” 


It occurs to me that the question as to the right of the city of York 
to discharge its sewage into waters of the state might properly be deter- 
mined by an injunction suit to restrain such action upon its part, and 
perhaps, everything considered, that would be the better way. 


Sincerely yours, 
C. A. SORENSEN. Attorney General 
By GEORGE W. AYERS Assistant Attorney General 


BANKS, PLACE OF CONDUCT OF BUSINESS OF 


November 7, 1931. 


First National Bank, 
Ord, Nebraska. 


Gentlemen: 


In answer to your letter of November 5 you are advised that in our 
opinion it is not lawful for any bank in this state either national or state 
to conduct any banking operations involving the receipt of deposits and 
cashing checks in places other than over the counter at the place of 
business of the bank. 


Section 8-1, 118, Comp. St., 1929, specifically provides: 
“No bank shall maintain any branch bank, receive deposits 


or pay checks, except over the counter of and in, its own 
banking house. Provided, that nothing in this section shall 
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prohibit ordinary clearing house transactions between banls.” 


As to national banks Section 36 of Title 12, U. S. C. Ann provides: 


“The conditions upon which a national banking association 
may retain or establish and operate a branch or branches are 
the following: 


“(C). A national banking association may, after February 
25, 1927, establish and operate new branches within the limits of 
the city, town, or village in which said association is situated 
if such establishment and operation are at the time permitted to 
state banks by the law of the state in question, 


“(D). No branch shall be established after February 25, 
1927, within the limits of any city, town, or village of which the 
population by the last decennial census was less than twenty-five 
thousand. No more than one such branch may be thus establish- 
ed where the population, so determined, of such municipal unit 
does not exceed fifty thousand; and not more than two such 
branches where the population does not exceed one hundred 
thousand. In any such municipal unit where the population 
exceeds one hundred thousand the determination of the number 
of branches shall be within the discretion of the Comptroller 
of the Currency.” 


Yours very truly. 
C. A. SORENSEN. Attorney General 
By L. R. NEWKIRK, Assistant Attorney General. 


SHERIFF, FEES AND MILEAGE IN INVESTIGATION WORK 
November 12, 1931 


Mr. Rush C. Clarke, 
County Attorney, 
Gering, Nebraska. 


Dear sir: 


We have your letter with reference to our telegram regarding 
sheriff’s fees, and I note your request for a statement of the theory 
on which I base my opinion that the sheriff is entitled to mileage in 
investigating complaints in the line of duty, 
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My opinion wes based on the provisions of Section 33-120, Comp.St., 
1929, that “The sheriff shall charge and collect fees as follows, to wit: 
.... traveling expenses for each mile actually and necessarily traveled 
within their several counties fifteen cents,” etc., and the provisions of 
Section 26-1410, Comp. St., 1929, as follows: 


“It shall be the duty of the sheriff by himself or deputy 
to preserve the peace in his county, to ferret out crime, to ap- 
prehend and arrest all criminals, and in so far as it is within his 
power, to secure evidence of all crimes committed in his county, 
and present the same to the county attorney and the grand jury; 
to file informations against all persons who he knows, or has 
reason to believe, have violated the laws of the state, and to 
perform all other duties pertaining to the office of sheriff 
or enjoined upon him by law.” 


It will be observed that the provision for mileage found in Sec- 
tion 33-120 does not specify that mileage is to be paid only for the 
performance of certain specified duties of the sheriff, and the necessary 
inference was, as it seemed to me, that the sheriff is entitled to mileage 
whenever it is necessary for him to travel in the performance of any 
duty imposed upon him by law. Our law makes it the duty of the 
sheriff to preserve the peace in his county, ferret out crime, apprehend 
and arrest all criminals, secure evidence of all crimes, etc., and it ap- 
peared to me, therefore, that when the sheriff finds it necessary to 
travel in order to perform any of these duties he is entitled to his mil- 
eage. 


I confess, however, that I have not found much authority to support 
this view and the proposition is by no means free from doubt. The 
well established rule is that a sheriff must be able to point to some 
statute for his authority to claim any compensaion or fee for any 
service he performs. 35 Cyc. 1547, et seq. 


In 35 Cyc. 1590-1592, Sec C is enumerated the services for which 
mileage is ordinarily allowed to sheriffs and constables. 
This section is as follows: 


“A sheriff or constable is usually allowed mileage for 
necessary travel in executing process, serving notices, making 
returns to court, executing warrants of arrest, taking prisoners 
before magistrates to the place where they are to be tried, 
or to their place of confinement, producing in court as witnesses 
prisoners confined in the penitentiary, taking insane persons 
to the insane asylum or paupers to the poorhouse, serving 
subpoenas on witnesses, summoning jurors, posting election 
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notices, and making election returns, Eut the right to mileage 
is purely statutory, and for services in connection with which 
no mileage is allowed by statute the sheriff is entitled to 
none. And a sheriff or constable who receives a salary ‘in lieu 
of all costs and fees in criminal cases’ is not entitled to mileage 
fees for services in such cases. Mileage charges have been 
considered as ‘fees’ within a statute providing that fees earned 
by the sheriff and uncollected at the end of each year shall 
belong to the county.” 


It will be noted that the investigation of complaints and ferreting 
out criminals are not enumerated in the foregoing section as services 
entitling the sheriff to mileage. 


In Berryman v. Schalander, 85 Neb. 281, our Supreme Court held: 


“A county or board of county commissioners are clothed 
not only with the powers expressly conferred upon them by 
statute, but they also possess such powers as are requisite to 
enable them to discharge the official duties devolved upon 
them by law.” 


“The matter of allowing a sum to the county attorney to 
cover actual necessary expenses incurred while investigating 
and prosecuting criminal cases and defending cases brought 
against the county is within the sound discretion of said board, 
and said board may, in the exercise of such discretion, lawfully 
allow and reimburse the county attorney for such expenditures.” 


Since investigating this question more carefully I am inclined to 
modify the opinion expressed in my telegram to the extent that I 
would now say that the sheriff is entitled to reimbursement of his 
actual expenses in investigating compleints and preserving the peace 
or ferreting out crime but not to milage. However, the amount rea- 
sonably necessary to reimburse the sheriff rests in the sound discretion 
of the county board and if, in the judgement of the board, the mileage 
fixed by statute will approximately cover the actual expenses of the 
sheriff I do not see why the amount of his reimbursement should not 
be computed on that basis. The board, however, is not bound by the 
mileage fixed by statute in such cases but may adopt any method of 
computing the expenses which seems to it to be fair and reasonable. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L, KYLE, Assistant Attorney General. 
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SCHOOLS—RIGHT OF PARENTS TO WITHDRAW CHILDREN FROM 
AND GIVE THEM HOME INSTRUCTION 


November 13, 1931. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You say a letter received by you from a county superintendent 
reads in part as follows: 


“‘We have the case of a parent in our county who is also 
a qualified school teacher but without a school this year. This 
parent-teacher (not employed this year) was in my office today 
to announce that she was taking her children out of school and 
was going to teach them at home. 


“These children are all of the compulsory school age. Can 
this parent legally keep her children out of school to teach 
them, being a qualified teacher herself?’ ” 


In answer to the question asked I will say that the law does not 
provide that a parent (even though a qualified teacher) may fail to 
send his or her child to school because he or she happens to hold a 
teacher’s certificate. 


The only exemptions from the necessity of attendance as I now 
recall it are cases where the children are mentally or physically in- 
capacitated to do the work of the school or where the services of a 
child who is at least fourteen years of age are necessary for its own 
support or for the support of those dependent upon it. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYERS Assistant Attorney General 
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CONSTABLES—CITY MARSHALS —ARRESTS BY 
November 18, 1931. 


Mr. George R. Mann, 
Attorney-at-Law, 

514 Federal Trust Bldg., 
Lincoln, Nebraska. 


Dear Sir: 


This is in answer to your letters of November 16 and November 11, 
1931, requesting our opinion as to whether a village or city marshal 
can lawfully pursue and arrest without a warrant an ordinance violator 
beyond the corporate limits of his village or city; and, if so, how far 
beyond the municipal limits the marshal’s said pursuing and arresting 
authority extends. 


It is generally held, in the absence of any statute conferring the 
power, that municipel officers such as marshals and policemen, have no 
official power to apprehend offenders beyond the boundaries of their 
municipalities. : 


Rodgers v. Schroeder, Mo. A. 287 S.W. 860. 
Sosseman v. Cruse, 133 N. C. 470, 45 S. E. 757. 
Martin v. Houck, 141 N. C. 317, 54 S. E. 291. 
Butolph v. Blust, 41 How. Prac. (N. Y.) 491. 
Lawson v. Buzines, 3 Har. (Del.) 416 

Page v. Staples, 13 R. I. 306 

Mouk v. DeForrest, 5 Hill (N. J.) 605. 

Sullivan vy. Wentworth, 137 Mass. 233. 

Ressler v. Peats, 86 Ill. 275. 

Krug v. Ward, 77 Ill. 603. 

Kindred v. Stitt, 51 Ill. 401. 

McCaslin v. McCord, 116 Tenn. 690, 94 S. W. 79. 
State v. Stobie, 194 Mo. 14, 19 S. W. 191. 


Of this rule, the reason and application are aptly expressed in 
Rodgers v. Schroeder, supra, as follows: 


“Statutes authorizing such officers to make arrests upon 
view and without process, being in derogation of liberty, are 
strictly construed. Low. v. Evans, 16 Ind. 486. The power of 
such officers to arrest without process for mere quasi-criminal 
offenses arising from the violation of ordinances, is liable to 
serious abuses and ought not to be enlarged beyond what is ex- 
pressly granted or necessarily implied in the statute. It is clear 
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that our statute (Mo.) does not expressly confer upon the mar- 
shal, assistant marshal or policeman power to make arrests with- 
out process beyond the limits of the city, and we see nothing 
in the statute (Mo.) from which such power may be implied.” 


It is also very doubtful wkether in Nebraska municipal marshals 
would be held to have implied authority to make extra-territorial, non- 
process arrests. Our doubts in this respect are founded on the following 
language in Fry v. Kaessner, 48 Neb. 133, 138: 


“Doubtless the officer was justified in making the arrest as 
he did without a warrant, and detaining Kaessner until it could 
be obtained, but the better and the proper ccurse would have 
been to have filed a complaint and obtained a warrant before 
making the arrest. Kaessner was a business man and a citizen 
of the village, and it was reasonable to suppose that he would 
not flee to avoid the arrest before a warrant could be issued. 
There was no necessity for his immediate apprehension. It was 
not claimed that he was committing a breach of the peace or 
creating disorder, ‘But when the offense committed is a mis- 
demeanor only, then even an officer should not ordinarily ar- 
rest without a warrant, unless the offender is found by the of- 
ficer himself in the act. The reason is obvious. In cases of 
misdemeanor there is not that probability that the offender 
will abscond .... as in cases of felony’ (Warren, Ohio Crim- 
inal Law, 48).” 


We are, therefore, constrained to agree wth you “that in the ab- 
sence of a special statute that such officer's territorial jurisdiction in 
making arrests without a warrant is confined to the corporate limits 
of his village, especially in misdemeanor cases, and that his power to 
make such arrests can only be exercised within the town limits and, 
therefore, it would be unlawful for him to pursue and arrest an ordin- 
ance viclator beyond the corporate limits.” 


We cannot, however, agree with you that in the Nebraska statutes 
there is not “a provision which defines or sets forth the territorial juris- 
diction of such an officer in making an arrest without a warrant.” We 
readily observe and easily appreciate that the Nebraska statutes do 
authorize municipal marshals and policemen to arrest without warrant 
anywhere in their counties persons found violating any ordinance of 
their villages or cities (Secs. 17-118, 17-213, 29-204, 29-206, 29-401, Comp. 
St., 1929). 


Sections 17-118 and 17-123 plainly and expressly confer on marshals 
and policemen the authority to arrest without a warrant persons found 
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by them to be committing ordinance infractions. In Section 29-401 
this authority of the marshals and policemen is clearly and expressly 
repeated and is clearly and expressly extended to sheriffs, deputy sher- 
iffs, deputy marshals and watchmen. Sections 17-118, 17-123 and 29-401, 
do not, however, undertake to define the territorial extent or scope 
of the marshal’s non-process, arresting authority for ordinance and 
state law viclations. Of this authority, the territorial extent or scope 
is clearly and expressly defined in Sections 29-206 and 29-204. Section 
29-206 says that marshals “as such shell have all the powers and be 
charged with all the duties of constables in the making of arrests, 
serving process and preserving the peace, as prescribed in the last two 
preceding sections (29-204, 29-205) in criminal matters.” Section 29-204, 
in endowing constables with police powers, expressly says that their ap- 
prehending authority is “within their respective counties.” 


Since the abcve mentioned statutes when construed together, expres- 
sly provide that municipal marshals may pursue and arrest observed 
ordinance violators anywhere within their counties, we are constrained 
to the view that municipal marshals may pursue and arrest observed or- 
dinance violators anywhere within their counties but no further or 
elsewhere. 


Very truly yours, 
C. A. SORENS:N, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 


TAX DEED—NOTICE OF APPLICATION FOR—REQUIREMENT OF 
November 20, 1931. 


Mr. R. H. Rice, 
County Attorney, 
Neligh, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of November 18, 1931 asking 
two questions requiring the construction of Sections 77-2022 and 77-2023, 
Compiled Statutes of Nebraska, 1929, the same being portions of the 
revenue law of this state. 


You first inquire whether the notice of an application for a tax deed 
is absolutely required to state the name the land is assesed in for the 
the present year. Section 77-2023 prescribes the contents of this notice. 
Among the prescribed contents is “the description thereof in whase name 
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assessed.” This must mean the person in whose name the land is assessed 
for the present year; otherwise all persons entitled to the notice might 
not receive it. This statute hes been frequently held to be mandatory 
and to require a strict compliance with all its provisions (Brokaw v. 
Cottrell, 114 Neb. 858; Henze v. Mitchell, 93 Neb. 278; Howell v. Jordan, 
94 Neb. 264). It has also been held that the statements required by 
statute in a notice of this kind are as jurisdictional as the service of the 
notice itself (Thomsen v. Dickey, 42 Neb. 314). We are therefore of the 
opinion that the notice of an application for a tax deed is absolutely 
required to state the name the land is assesed in for the present year. 


You next inquire whether, when the notice of an application for a 
tax deed is required to be served and is served by publication, the 
publication is complete upon the distribution of the third issue of the 
paper or requires for completion the full expiration of the third week. 


Section 77-2023 provides that the “notice shall be inserted three con- 
secutive weeks.” Section 20-2228 provides that “whenever the statutes 
of Nebraska provide for the publication of notices any number of weeks, 
.... the term ‘week’ shall be construed to mean either a period of 
time known as a calendar week beginning on Sunday and ending with 
Saturday, or any period of seven consecutive days beginning with the 
date of the first publication of notice.” Section 77-2023 is mandatory 
and strictly construed (Brokaw v. Cottrell, 114 Neb. 858). We are 
therefore of the opinion that publication of the notice in question is 
not completed with the distribution of the third issue of the paper con- 
taining the published notice, but that said publication requires for its 
completion either the full expiration of three calendar weeks during 
each of which the notice is published at least once, or the full expiration 
of twenty-one consecutive days from the day of the first publication. 


Confidently expecting that this answers your questions and with 
kind personal regards, we are 


Sincerely your, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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COUNTY HIGHWAY SYSTEM—EFFECTS OF TAKING OVER PARTS 
OF BY STATE AND FEDERAL SYSTEM 


November 21, 1931. 
Mr. Bernard J. Klasek, 
County Clerk, 
Wilber, Nebraska. 


Dear Mr. Klasek: 


You say that you are having the county surveyor's office make a 
map of Saline County showing both the county highway system (as 
provided for in Section 39-227, et seq. Compiled Statutes, 1929) and the 
state and federal highway systems. Certain of the roads that were or- 
iginally in the county highway system have since been incorporated in 
state and federal highway systems. You ask how such roads should be 
designated on the map—whether as both county and state and federal 
highways or as simply state and federal highways. 


It is my opinion that such Lighways should be designated as state 
and federal highways only. 


The statutes do not say so in so many words, but it seems to me 
that they clearly indicate an intention on the part of the legislature 
that when a “county road” as defined in Section 39-227, Comp. St., 1929, 
is taken into a state highway system that it thereby ceases to be a part 
of the county highway sysiem. You will note that such road must be 
maintained by the state Department of Fublic Works (Sec. 39-1404, 
Comp. St., 1929) and the department is given power to make rules and 
regulations concerning its use and travel (Sec. 39-416, Comp. St., 1929). 
These provisions, it seems to me are inconsistent with the control and 
maintenance of such a road by the county board and clearly indicates 
that such a road when taken over by the state is no longer to be 
regarded as a part of the “county road” system. 


You also inquire whether, in case 25% of the public roads of the 
county have been designated as county aid roads, must the roads in the 
system which have been subsequently taken over by the state be includ- 
ed in the 25%. 


In my opinion they should not. As already stated, when such 
roads have been taken over as a part of the state highway system they 
automatically cease to be a part of the county road system and are not 
to be included in computing the 25% referred to in Section 39-229, 
Comp. St., 1929. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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NEGOTIABLE INSTRUMENTS—-INSOLVENCY OF DRAWEE BANK— 
LIABILITY OF PARTIES 


November 24, 1921. 
Mr, H. M. Dayton, 
Alma, Nebraska. 


Dear Sir: 
In your letter of Nevember 16 you inquire: 


“Some time ago I received a check on the Republican City, 
Nebraska, bank. The following day I deposited it in the bank 
here, they sent it to Lincoln and Lincoln to Republican, Repub- 
lican sent Lincoln a draft on Hastings. Lincoln sent draft to 
Hastings and received a draft back on Omaha but before draft 
could be cashed the Hastings bank closed its doors. 


“And again, I received a check on the Orleans bank and 
the next day deposited it in the bank here but before Orleans 
draft for the check could be cashed they closed their doors. 
The bank here is holding me for the payments on the checks 
but are not returning the checks to me. 


“Am I liable for payments and if so how can I get it out 
of the parties that gave the checks?” 


Although your questions do not present matters properly within 
the scope of the official duties of this office we will give you our opinion 
on the same. 


The first case (Republican City Bank) is different from the second 
(Orleans bank). In the former, if the drawer’s account has been 
charged with the amount of the check, the item, so far as he is con- 
cerned, is paid. This is under the authority of Sec. 62-1806, Comp. St. 
Neb., 1929, providing: 


“Where the item is received by mail by a solvent drawee 
or payor bank, it shall be deemed paid when the amount is fin- 
ally charged to the account of the maker or drawer.” 


The Republican bank sent a draft which was not paid, although 
it evidently was handled for collection by the Lincoln bank in a lawful 
manner (Secs. 62-1805, 62-1808, 62-1809). This draft was conditional 
payment only, that is, was payment only if collected. Your remedy 
is probably against the Republican City Bank, which, in turn, has a 
claim against the Hastings Bank. 


382 REPORT OF ATTORNEY GENERAL 


In the second case you mention. we assume that your local bank 
forwarded the item promptly as provided in Section 62-1805, Comp. 
St., Neb., 1929. Therefore, the item having not been paid by the drawee 
bank, the drawer (signer) of the check is still liable thereon, or at 
least on the obligation for which the check was given. Your hank has 
the right to charge back the check to your account but should return 
the check to you. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


VILLAGE CLERK—DUTY TO PUBLISH ORDINANCES AND 
PROCEEDINGS 


November 25, 1931. 


Mr. T. J. Easton, 
Village Clerk, 
Bushnell, Nebraska. 


Dear sir: 


This is in answer to your kind letter of November 23, 1931. You 
request opinion as to whether in the publication of village board pro- 
ceedings the village clerk must publish in full any ordinance acted on 
in said proceedings. 


Section 17-574, Comp. St., 1929, is the law requiring publication of 
village board proceedings. As we have hitherto consistently construed 
this law, full publication of ordinances, resolutions, orders, contracts 
or other matters acted on at a board meeting, is not required. A gene- 
ral summary or synoptical statement of the subject of the ordinance 
is sufficient. This will give public informaion of what was acted on so 
that interested persons will know that the clerk holds the details for 
their examination. This is, in our judgment, all that Section 17-574 was 
designed or intended by the legislature to accomplish. 


You will note, however, that Section 17-519, Comp. St., 1929, requires 
the publication in full of all general ordinances within one month after 
their passage. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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SCHOOL DISTRICT—RIGHT TO PRO RATA SHARE OF PROCEEDS 
OF SCAVENGER TAX SALES 


November 25, 1931. 


Mr. Malcolm R. Smith, 
County Attorney, 
Dakota City, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of November 24, 1931. You 
request opinion as to the right of school districts*to a pro rata share 
of scavenger-sale proceeds which are insufficient to pay in full all taxes 
due on the land sold. 


One of the pertinent statutes is Section 77-2121, reading in part as 
follows: 


“If the proceeds are insufficient to pay the costs and the 
regular state, county and city general taxes, the same shall 
be prorated among the various funds for which levies have been 
made by the state, county and city respectively in the propor- 
tion shown in the petition or fixed by the decree.” 


Under this statute it is clear that, if school taxes are “funds for 
which levies have been made by the... . county,” the school districts 
having taxes included in the scavanger-sale proceedings, are entitled 
to their pro rata share of the proceeds of the scavenger sale. 


That a school district’s taxes are for “funds for which levies have 
been made by the... . county”, is made plain by Sections 77-1801 and 
77-1803, requiring all school district taxes to be certified to the county 
clerk and levied by the county board. 


We are, therefore, of the opinion that, when lands are sold at 
scavenger sale for delinquent school district and other taxes due 
thereon, and the proceeds of the sale are insufficient to pay in full all 
taxes included in the scavenger sale proceedings, the school district is 
entitled under Section 77-2121 to its pro rata share of said scavanger- 
sale proceeds. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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BANKS—SERVICE CHARGES ON DEPOSITS OF PUBLIC FUNDS 


November 25, 1931. 
Mr. Julius D. Cronin, 
County Attorney, 
O'Neill, Nebr. 


Dear Sir: 


In answer to your letter of inquiry of the 28rd instant, I will 
say I know of no way by which the banks may ke allowed lawfully 
more than one per cent per annum service charge based on average 
daily deposits and the payment of even the one percent must be ap- 
proved by the county board. 


Inasmuch as a service charge is only authorized to be made to 
banks in which public funds are deposited and on such deposits a bank 
is required to pay interest at the rate of at least two per cent per 
annum, this will leave a bank in which county funds are deposited 
paying at least one per cent net on the amount it has on deposit com- 
puted on its average daily deposits of such money. 


The county may lessen of course the amount of its deposits in 
banks by investing a part of its funds in United States Treasury 
certificates that mature within twelve months from date of purchase. 
(Chapter 18, Laws of 1931) 


. The amount the county treasurer will have on deposit could be 
reduced some if the school district treasurers and township treasure:s 
would withdraw the amount of the school district and township moneys 
in his hands and deposit it in the various banks of the county in the 
names of their respective school districts and townships. This I think 
they could do under the provisions of Chapter 141, Session Laws of 
1931 and the law does not provide that any interest must be paid on 
such deposits or that any service charge can be paid the banks for 
handling deposits of school district or township money made by school 
district or township treasurers. Neither do the laws require that a 
bank must secure such deposits. Such deposits then may be made 
just as the deposits of natural persons are made except that they 
should be in the name of the school district or township. 


I assume that the banks would not refuse to accept such deposits 
if they were not required to secure them, or pay interest on them, 
but I would not care to recommend that this be done unless the de- 
posits are secured. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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COUNTY SUPERVISORS—POWERS AND DUTIES—COMPENSATION 


November 27, 1931. 
Mr. Ray N. Rerucha, 
County Supervisor, 
David City, Nebraska. 


Dear Sir: 


In ycur letter of the 28rd ycu ask a number of questions concern- 
ing the powers and dutics of county supervisors. You first ask: 


“Can a county supervisor draw full pay from the county 
for his official services and also for manual labor or team work 
on the same day of the month?” 


Jt is my opinion thet a county supervisor who draws full pay for 
a day’s service in performing the duties of his office is not entitled 
to any other or additional compersation from the county. He is only 
entitled to one day’s pay fr one day’s work. However, if he has 
rented the use of a team of horses to the county he may be entitled 
to adci ional compensation for the use of the horses. I think, though, 
that the practice of renting horses or equipment from the county sup- 
ervisors for the use of the county should not be encouraged.. The 
law forbids any county officer from having any pecuniary interest 
in any contract with the county (Sec. 26-130, Comp. St., 1929), and 
such practice comes dangercusly close to Leing a violation of this law. 


You also ask: 


“Can a county supervisor furnish his own team and man to 
work in his district besides emergency and draw pay from 
county road fund?” 


The supervisor can not draw pay for directing road work under 
such circumstances, if that is what you mean. He can not draw one 
salary for his own personal services and another salary for the services 
performed by a proxy. 


However, if his hired man wants to rent a team from him and 
go out and work on the road on his own account I believe such hired 
man would have a right to do so and would be legally entitled to pay 
for a man and team. 


If, on the other hand, the supervisor himself is contracting with 
the county to furnish a man and team to work on the roads, and the 


386 REPORT OF ATTORNEY GENERAL 


pay for such work goes to the supervisor, then it ecmes within the 
prohibition of Section 26-130, Compiled Statutes, 1929, above men- 
tioned, and is illegal. 


You also ask: 


“Would it be legal to divide ccunty funds such as bridge, 
county road, county gas tax, and ccunty auto tax equally a- 
mongst the number of supervisors?” 


Section 39-206, Comp. St., 1929, provides that in counties under 
township organization all moneys collected as a county road levy shall 
constitute a county road fund to be expended by the county beard for 
the benefit of all the county roads as may be deemed best and no part 
of said moneys need be paid to the townships in said counties for 
expenditures by said township officers. 


This statute seems to indicate an intention on the part of the 
legislature that the various funds which you mention are to be 
distributed in the manner which, according to the judgement of the 
board of supervisors will result in the greatest benefit to the county 
roads generally. There certainly would be nothing illegal in a plan 
of dividing these funds equally, if, in the judgement of the board, 
that is the method which will best develop and maintain the public 
roads of the county, but the law does not require these funds to be 
divided equally. The board of supervisorss is given a large discretion in 
this matter, 


You also ask: 


“Under what supervision would each individual supervisor 
be authorized to spend his share of the funds? Would it be 
legal to divide any of the county funds equally amongst the 
number of supervisors?” 


Section 26-265, Compiled Statutes, 1929, provides in part as follows: 


“Each supervisor shall have special charge of the expen- 
diture of money appropriated out of the county treasury by 
the board for roads, bridges and culverts in his district when 
the board shall direct as to which one of the supervisors shall 
supervise the expenditure of the money appropriated as afore- 
said. Said money so appropriated shall not include any money 
paid as automobile or motor vehicle registration or license 
fees and shall not be distributed by said board to the individual 
members thereof to be by them personally paid out upon their 
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own private account nor in any manner whatever; but shall re- 
main in the county treasury until a cleim or claims for labor 
performed shall be prcperly verified, approved by said super- 
visor, filed with the county clerk, allowed by the county 
board, and a warrant drawn therefore.” 


It appears, therefore that each supervisor has the duty of directing 
the expenditure of the funds allotted to his district, but such expendi- 
tures must be with the approval and under the general direction and 
supervision of the whole board. 


I think it would not be illegal if the funds available for the high- 
way purposes are divided equally among the supervisor’s districts, 
although, as I have already said, the law does not require an equal 
division. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


CITIES—REGRAVELING STREETS—EXPENSE, HOW BORNE 
November 28, 1931. 


Mr. L. C. Westwood, 
City Attorney, 
Tecumseh, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of November 26, 1931. [t 
appears that certain graveled streets of your city are in need of more 
gravel for making them all-weather highways. Some people claim 
that this must be done out of the city general fund. Others claim 
that it must be done by special assessments against the abutting pro- 
perty. You request an opinion on the matter. 


Sections 17-431 and 17-432 are the pertinent laws. We observe 
that Section 17-432 expressly authorizes the council to “regravel” these 
streets by special assessments against abutting property. Hence, we 
entertain no doubt of the power of the council to regravel these streets 
by special assessments, if Section 17-432 is complied with as to signers 
or objectors. 
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Subject to what is now a 1.7-mill limitation (Sec. 77-1201), Section 
17-432 authorizes the council to expend from the general fund money 
for the “repair” of streets. We fail to find any Nebrsska statute or 
court decision defining the word “repair” as used in Section 17-431. 
However, as applied to bridges, cur Supreme Court has said that the 
word repair means “to restore to a scund or good state after decay, 
injury, delapidation or partial destruction” (Platte County v. Butler 
County, 91 Neb. 132). Assuming, as we must, that these streets were 
originally gravelled and made all-weather roads, if they are now no 
longer such by reason of wear and tear, we see no reason why they 
could not be repaired by putting on them more gravel paid for out 
of the general fund. This would, in our judgement, be nothing but 
the restoration contemplated in the word “repair”. We, therefore, 
conclude that within the limitation imposed by Section 17-431, the 
council may pay for putting more gravel on these streets out of the 
general fund, 


However, since the Supreme Court has never passed on the precise 
question, those who think differently from us on this question, are 
not necessarily concluded by this opinion. It is still open to them to 
secure a judicial construction of this law. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 


POOR RELIEF—DUTY OF COUNTY WHERE APPLICANT OWNS 
REAL ESTATE 


December 2, 1931. 


Mr. Nels Miller, 
Emerson, Nebraska. 


Dear Sir: 


You state that you are a member of the Welfare Board of Dakota 
County and the board has to deal with the case of an aged couple 
who own a well furnished house and lot in town but have no food or 
fuel and have applied to the county for aid. You inquire: 


“Does the county have to feed these people without a lien 
against their property, or for that matter do we have to feed 
them at all as long as they have real estate and other property?” 
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Our law provides that every poor person who shall be unable to 
earn a livlihood in consequence of any bodily infirmity, idiocy, lunacy 
or other unavoidable cause who-has no relatives in the state legally 
liable for his support shall receive such relief as his case may require 
out of the county treasury of the county in which he resides. See 
Sections 68-101 to 68-128 inclusive, Compiled Statutes of Nebraska, 1929. 


As to whether or not a person owning property can be classified as 
a “poor person”, I quote the general rule as stated in 48 Corpus Juris 
430, Section 4: 


“The general rule is that, so long as a person is possessed 
of property which can be made available for his support he can- 
not be considered a ‘pauper’ in the sense that the word is used 
in the statutes; but if the property which he may own cannot 
be made available for kis immediate wants he is within the 
meaning of the statutes. And in many cases the rule has been 
laid down that it is net ncecssary, in order to entitle a person to 
relief as a pauper, that he should be altogether destitute of 
property, but all that is necessary to entitle him to such relief 
is to show that he dces not possess sufficient property for his 
maintenance and support.” 


In the case of Otoe County v. Lancaster County, 79 Neb. 517, 111 
N. W. 182, our Supreme Ccurt attempted to define a “pauper” but 
the definition is so vague and indefinite as to give very little help. 


It is my opinion that the mere fact that this couple own property 
does not necessarily bar them from receiving aid if the property is 
such that it cannot be converted into money with reasonable conven- 
ience or otherwise mace available for the immediate relief of its owners. 
However, if it can be scld or otherwised disposed of or used for the 
support of this old ccuple, I tlink the county is not liable for their 
support until this property is exhausted. I know of no way by which 
the county could take or claim a lien of any kind on this property 
for funds furnished for the suppcrt of these people. 


I assume that there are no children, brothers and sisters, or other 
relatives in Nebraska who are legally liable for the support of these 
people. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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SCHOOL DISTRICT—BONDS OF LRIVERS OF SCHOOL BUS 


December 4, 1931. 
Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear sir: 


You submit to this department a letter you have received from 
Mr. F. E. Keyes, Secretary of the Board of Trustees of Consolidated 
School District No. 30 of Hclt County, Nebraska, with which he in- 
closes a copy of the contract entered into by the district with those who 
transport its pupils to and from school and also a copy of the bond 
given by the bus drivers, and in which he says among other things, that: 


“School District No. 30 carries Public Liability insurance 
to the amount of $5000 for one person or $10,000 for more than 
one person. 


“We have not been able to buy a surety bond for our drivers 
of a Surety Bond Co. therefore we have had our drivers give 
a bond as per sample enclosed for $2000.” 


I have no criticism to offer of the form of the contract made with 
the drivers, and I do not criticise the bond either because the sureties 
are natural persons. The law does not in express terms require that the 
surety should be a surety company. The sureties, however, should 
be persons financially responsible. 


The amount of the bond ($2000) is, I think, within the law althongh 
it might well be higher. 


I see no necessity for including in the bond itself an excerpt from 
the statute which provides for it and I suggest that in lieu thereof there 
be inserted in the bond a provision which makes the sureties as well as 
the principal liable for all damages that may be caused by any neg- 
ligence or carelessness in transporting children to and from school. 


I do not understand that the district would be liable in any event 
for injuries that may be suffered by the children while they are being 
transported to and from school and, therefore, I am of the opinion the 
district does not need liability insurance to protect it against possible 
claims for injuries suffered by them. 


Respectfully yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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GASOLINE: TAX FUND—MAY BE DRAWN ON TO TAKE UP 
WARRANTS ON OVERDRAWN DISTRICT FUNDS 


December 9, 1931. 


Hon. Arthur J. Denney, 
County Attorney, 
Fairbury, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of December 7, 1931, in which 
ycu state and inquire: 


“T have been asked by the ccunty commissioners to get your 
cpinion on a matter pertai:ing to funds that come in from the 
gasoline tax. Section 66-411 of the statute provides ‘That the 
moneys s»> transfered to tle county treasurer shall be credited 
to the county road fund’. 


“We have in this c uty severe] road districts that have 
registered warrants and are ove:drawn. An auditor who was 
checking up the county treasurer a few days ago told him that 
this money that comes into the ccunty road fund could be used 
to take up registered warrants in these districts that have not 
enough money to pay their warrants. I wish you would write 
me and give me your opinion that I could show to the county 
commissioners as to whether or not this money coming into the 
ccunty road fund can be used to take up the warrants in the 
districts that are overdrawn.” 


As correctly stated in ycur letter, the ccunty’s gasoline-tax allot- 
ment goes into the ccunty road fund (Sec. 66-411). The county road 
fund, properly so-called, is defined ky Section 39-206 as one-half of 
all moneys ccllected as rcad tax. This fund must be equally divided 
between the three commissioner districts of the county (Sec. 39-206). 
Each commissioner district’s third of this fund may be expended in 
the discretion of the ccunty board for the general benefit of the roads 
of said district. Thus there is no doubt that the county board can 
retire road district warrants from the one-third of the county road 
fund, including the gascline-tax allotment, appropriated to the com- 
missioner district in which said overdrawn road district is located. 


The district road fund is defined by Section 39-206 as the proceeds 
of road taxes collected in the road district. The district road fund of 
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the overdrawn district is, of course, availakle to the county board 
for the retirement of the registered road warrants of said overdrawn 
district. 


Sincerely ycurs, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. KEIN Assistant Attorney General 


COUNTY BOARD—INVESTIGATION OF LIQUOR LAW VIOLATIONS 
—LIABILITY FOR EXPENSES OF 


December 9, 1931. 
Mr. William Moody, 
Sheriff, 
Chadron, Nebraska. 


Dear Mr. Moody: 


This is in answer to your kind letter of December 4, 1931, in which 
you state and inquire: 


“I am wondering what ycur cpinion is on the law as it is in 
section 53-135 of the compiled statutes of Nebraska, for 1929, 
the material part of which reads as follows: 


‘It shall be the duty of the county board of each county 
to pay all bills incurred or approved by the county attorney 
in said county for the detecticn and punishment of all vio- 
lations of this act, and for all inquiries and proceeding of 
every nature for the purpose of disclosing evidence, making 
raids, searches and siezures under this act.” 


“Would the county board in your opinion, be authorized, 
by virtue of the above section of the Compiled Statutes of Ne- 
braska for 1929 or by virtue of any other law in force in this 
state to pay the bills and expenses of making inquiries and 
for necessary under-cover men, etc., even though the county 
attorney refused to approve such necessary expenses to detect 
liquor law violations?” 


Since Section 53-135 from which you quote provides in substance 
that the bills in question require for their payment the approval of the 
county attorney, we are, of course, constrained to advise that said 
statute furnishes no authority for the payment of said bills without 
the county attorney’s approval. 
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However, when other statutes are looked to, we find that the county 
attorney is not required either to direct or to approve the work and 
expenses of detection in criminal cases including liquor cases, in order 
to legally justify the county beard in paying what it thinks it ought 
to for such work. 


By Section 26-1410 the initiative in criminal detective work through- 
out the county belongs to the county sheriff and his deputies. The 
incidence of such work by the county sheriff and his deputies does 
not require the direction, propulsion, inspiration or prompting of the 
county attorney or any other officer. 


By Section 33-122 the county board can provide the sheriff with 
such deputies and at such compensation as the board decides upon. 
By Section 33-120, there is for the expenses of the sheriff’s staff a 
mileage provision which is no less available for their detective work 
than for any of their other work. By Section 33-120, the mileage is 
for actual and necessary travel. By Section 26-119 the county board, 
without the interposition of the county attorney is the court of original 
jurisdiction in the allowance against the county of all claims, including 
the claims of the sheriff and his deputies for mileage. Thus, without 
any action by the county attorney, the county board is the judge of 
actuality and necessity in travel for which mileage is claimed and 
authorized in lieu of expenses. By Section 53-151, the cost of liquor 
purchased for use us evidence is taxable to the defendant in all cases, 
whether approved by the cunty attorney as a claim against the county 
or not. Thus, without relying on any duty or responsibility of the 
county attorney in the premises the county board has a complete 
statutory itinerary for paying what it chooses to have criminal detective 
work done in the county by the county sheriff’s office. 


We are, therefore, of the opinion that Section 53-135 is cumulative 
to and not exclusive of, other means of defraying the expenses of detec- 
tion in liquor cases. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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SCHOOL DISTRICTS—FUNDS—RIGHT TO RECOVER WHEN DE- 
POSITED IN BANK WHICH HAS SINCE REORGANIZED 


December 18, 1931. 


Mr. Herbert L. Cushing, 
Deputy State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 
You say that you have received a letter which reads in part as follows: 


“A number of the local school district treasurers in this ter- 
ritory were depositors in a local bank which closed several 
months ago in this county. Said bank since closing, reorganized 
under a waiver system, and the state department required the 
new reorganized bank to put up a reserve or pool fund which 
was to meet the demands of those not signing the waivers. 


“The new board of directors has chosen to deny those not 
signing the waiver, the privilege of drawing this money, in- 
cluding the funds belonging to the school districts where no 
waiver was signed. This causes in some Instances hardships 
on the treasurer due to the inability to meet the payment of 
the teachers.” > 


The writer of the letter inquires whether the school directors 
who had school money deposited in the bank and who did not sign the 
waivers will be forced to bring law suits to draw the school money 
from the reserve or pool fund which was to meet the demands of those 
who did not sign the waiver. No reason occurs to me at this time why 
it should be necessary to bring a law suit to draw from this fund, but, 
of course, if the bank having charge of the fund will not pay it with- 
out suit, it will be necessary to bring suit. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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BANK—REORGANIZATION AGREEMENT—CITY AS PARTY THERE- 
TO WHEN TREASURER HAS NOT REQUIRED THE 
STATUTORY DEPOSITORY BOND 


December 22, 1931. 


Mr. Cloyd L. Stewart, 
City Attorney, 
Clay Center, Nebraska. 


Dear Sir: 


This is in answer to your letter of December 18, 1931, in which 
ycu request us to answer the following question: 


May the city council of Clay Center join with other depositors of 
a local bank now insolvent, whereby trustees for liquidation purposes 
are to purchase the assets cf the bank at receiver’s sale, the amount 
of the bid to be credited upon the claims of the depositors joining in 
the agreement. such depcsitors only to share in the liquidation of the 
assets so purchased, and payment in cash to be made to depositors not 
joining in the agreement in an amount representing the dividend 
or pro rata shares they would have respectively received had the sale 
been entirely for cash? 


It appears from your statement of facts that the city treasurer had 
deposited city funds in the bank after approval of such banks by the 
mayor and city council as a depository, but that no bond or other 
security was required from or furnished by the depository bank to 
secure such deposits. 


It also appears clear that the express provisons and requirements 
of Section 17-515, Comp. St., as amended by C. S. Supp. 1931 (See Ch. 33, 
Laws of 1931), were violated by both the treasurer and the bank in 
connection with the deposits of the city funds in question. 


The holding of cur Supreme Court in State v. Midland State Bank, 
52 Neb. 1, 71 N. W. 1011, which decision still appears to be the law in 
this state, was to the effect that a treasurer or custodian of public funds, 
unless expressly authorized by statute, is without power “by a general 
deposit of funds held by virtue of his office” to create between his 
principal and the depository bank “the relation of debtor and creditor”; 
and that the bank which receives such funds on deposit knowing their 
character as public moneys “becomes thereby a trustee for the bene- 
ficial owner with respect to such funds, and the same may, upon (the 
bank’s) insolvency, be recovered by the owner as a preferred claim 
against” the bank’s estate. 


396 REPORT OF ATTORNEY GENERAL 


Moreover, there would appear to be strong grounds for the ap- 
plication in this case of the rule recently announced in State v. Farmers 
State Bank of Polk, 237 N. W. 857 (Neb., July 17, 1931), announcing the 
doctrine that when a bank converts funds and mingles them with its 
own assets, it becomes a trustee ex maleficio and if said bank becomes 
insolvent and goes into the hands of a receiver, “the beneficiary of the 
trust may resort to equity, charge the mass, and restore the trust fund 
as a preferred claim payable in full from the general assets, if suffi- 
cient.” 


The Supreme Court of Michigan has just handed down a decision 
in a case with facts very similar to those stated in your inquiry. This 
case, entitled Reichart, State Banking Comr., v. United Savings Bank. 
(Mich. Sup. Court) —6 U.S. Daily, 2378, Dec. 19, 193i, held: 


“BANKS-—Insolvency - Claims - Trust Funds - School dis- 
trict’s funds accepted by bank without having furnished deposi- 
tory bond—Deposits in solvent correspondent banks as part of 
cash balance available for payment of preferred claim— 


“Funds of a Michigan school district deposited by its treasur- 
er in a bank which had been designated as a depository but had 
not furnished a bond as such as required by Michigan statutes 
were impressed with a constructive trust; the district, on the 
insolvency of the bank, was entitled to a preference in the pay- 
ment of its claims therefore to the extent that the funds cvuld 
be traced into the cash balance of the bank which includes 
for such purpose not only the cash in its own vaults but also its 
deposits in solvent correspondent banks, in the absence of a 
showing that the total of the depository bank's cash on hand 
and its deposits in the correspondent banks has been less than 
the amount of the district’s deposits since the bank’s receipt 
thereof; the illegal action of the district’s treasurer in deposit- 
ing the funds in a bank which had not furnished a depository 
bond did not defeat the district’s claim to a preference on the 
theory that the treasurer and not the bank was chargeable with 
the possession of the district’s moneys as a trust funds since 
the bank accepted the deposits knowing that it had no legal 
right to do so.—Reichert, State Banking Comr., v. United Sav- 
ings Bank. (Mich. Sup. Ct.)—6 U. S. Daily, 2376, Dec. 19, 1931.” 


The Michigan decision contains several important citations among 
which are: 
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In re Northern Mo. Trust Co. of Mexico, Mo., vy. Commissioner of 
Finance, 39 S. W. (2d) 415. 


22 R. C. L. 230. 

51 A. L. R. 1342 (Note) 
65 A. L. R. 693 (Note) 
7 C. J. 749, Note 57. 

44 L. R. A. 493. 


American Employers’ Ins. Co. v. Maynard, 247 Mich. 638 


Yellowstone County v. First Trust & Savings Bank, 46 Mont. 439, 
128 Pac. 596. 


Crawford County Comrs. y. Strawn, 157 Fed. 49, 15 L. R. A. (N. S.) 
1100. 


Another consideration is important in answering your question and 
that is that the tressurer appears to be liable on his official bond for 
the funds thus deposited. 


Finding no statutory authority in the city authorities to enter into 
the proposed trust agreement, and in view of the trust fund theory 
above discussed, as well as the liability of the treasurer on his bond, 
we cannot recommend or approve as lawful the contemplated action 
of the city council in joining as parties to the proposed trust agreement. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


BANK, INSOLVENT—SET-OFF OF STOCKHOLDER’S DEPOSITS 
AGAINST HIS DOUBLE LIABILITY 


December 24, 1931. 
Dr. J. W. Bennie, 
Clearwater, Nebraska. 


Dear Sir: 


This is in anwswer to your letter of December 21 in which you in- 
quire: 


“In case of a stc :kholder in cne of the reorganized banks 
having a deposit of 3500.00 in the bank, and the bank being 


398 REPORT OF ATTORNEY GENERAL 


forced to close, would this deposit be applied on his double 


liability, which I understand becomes due irnmediately? 


The department of trade and commerce advises us that the set off 
referred to is not being allowed in bank receiverships. 


There is some confusion in the law in this regard. In the case of 
State v. Farmer’s State Eank, 113 Neb 497, a suit by a stockholder 
depesitor for the amount of his deposit it was held that collection of 
this deposit would be enjoined or deferred until the amount of his 
stockholder’s liability cculd be determined, to the end that the deposit 
might be set off against such liability. In the case of State ex rel Davis 
v. Banhing House of A. Castetter, 116 Neb. 610, the above case was cited 
and approved. 


However, it has been distinctly held by our Supreme Court in the 
case of State ex rel Spillman v. Cilizens State Bank, 118 Neb. 337, 227 
N. W. 868, that the double liability of stockholders of a bank is not an 
asset of the bank but is for the security of the bank’s creditors, under 
the provisions of Art. XII, Section 7 of the Nebraska Constitution, as 
amended in 1931, which provides: 


“Every stockholder in a banking corporation or institution 
shall be individually responsible and liable to its creditors over 
and above the amount of stock by him held to an amount equal 
to his respective stock or shares so held, for all its liabilities 
acciuing or existing while he remains such stockholder, and 
all banking corporations shall publish quarterly statements un- 
der oath of their assets and liabilities. The stockholder shall 
become individually responsible for the liability hereby im- 
posed, immediately after any such banking corporation, or bank- 
ing institution shall be adjudged insolvent, and the receiver 
of said corporation or institution shall have full right and 
lawful authority, as such receiver, forthwith to proceed by 
action in court to collect such liabilities; and the provisions of 
section 4 Article XII, of the Constitution of the State of Neb- 
raska shall not be construed as applying to banking corpora- 
tions or banking institutions.” 


Giving full effect to this holding would seem to require that the 
set off in question would not be allowable since the right to set off is 
confined to purely mutual accounts. That is to say, the cross debts 
must be mutual as between the parties, each owing the other. This 
would be the case where a depositor owes the bank on his note and 
the bank owes the depositor on his deposit. Under the above holding, 
the stockholder does not owe the bank as such but owes the creditors 
of the bank, while the bank as such owes the stockholder on his 
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deposit. This would seem to break the mutuality required in cases of 
set off. 


In view of the conflict in the above decisions and the practical 
interpretation and application of the law made by the department 
through the receiver we are inclined to say that we would not hold 
that this set off is allowable until the Supreme Court clearly and def- 
initcly passes on the point. 


Reorganization of the bank, in the absence of specific contracts 
to the contrary, would not change the rules above announced, since 
the reorganized bank is a continuation of the old bank. This assumes, 
of course, that the stockholder involved continued to be a stcokholder 
of the reorganized bank. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


COUNTY ATTORNEY—VACANCY—ELIGIBILITY OF NON-RESI- 
DENT TO APPOINTMENT TO FILL 


January 1, 1932. 


Mr. W. A. Overman, 
Attorney-at-Law 
Hayes Center, Nebraska. 


Dear Sir: 


You inquire: 

“In the event of the death of a county attorney, where 
there is only one remaining resident attorney, after such death, 
is it legal and proper for the county board to appoint an at- 
torney who is not a resident of the county to fill the vacancy?” 


I do not find in the statutes any express answer to the question 
you ask. 32-1701 does provide, however, that every civil office shall 
be vacant when the incumbent ceases to be a resident of the state, 
district, county, township, precinct or ward in which the duties of 
his office are to be exercised or for which he may have been elected. 
I infer from this that strictly speaking, one is not eligible to hold the 
office of county attorney unless he is a resident of the county. 
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However, a county board may employ such additional council as 
they may deem necessary so to do upon petition of ten free holders 
of the county who are not members of their body in civil matters. 


I do not think that the one appointed as such counsel must neces- 
sarily be a resident of the county. Likewise a court may appoint an 
attorney to assist the county attorney in the prosecution of a felony 
case. 


I do not believe the attorney so appointed must necessarily be a 
resident of the county in which the case is being prosecuted. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY DEPOSITS IN BANK—VALUE OF SECURITIES—SALE 
OF SECURITIES ON FAILURE OF BANK 


January 7, 1932. 


Mr. C. F. Taylor, 
County Treasurer, 
Gering, Nebraska. 


Dear Sir: 


Speaking with reference to deposits of county money in banks 
where such deposits are secured by a deposit of securities furnished 
in lieu of a depository bond you say: 


“I have, upon the advice of our County Attorney, made with- 
drawals from our depositories, leaving them an amount equal 
to 80% of the present market value of the bonds in escrow 
and in some cases where Lincoln and Fremont Joint Stock and 
Land Bank Bonds were placed their deposits have been reduced 
approximately 50% from the original maximum deposit allowed. 
“The banks contend that the word ‘value’, used in connection 
with these securities, should be construed to mean par value, 
the value at which these bonds were approved by the County 
Board; that upon the failure of the bank the county should 
hold the securities until their value was sufficient to offset the 
amount of deposits in that bank; that it is not the duty of the 
County Treasurer to inquire into the values of these securities 
and adjust deposits accordingly, and that after these securities 
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are once approved and accepted by the County Board, said 
Board is then responsible for any loss suffered by reason of 
keeping the deposit within 80% of the par value of the securi- 
ties.” 


and you ask for an opinion from this office upon the question involved. 


Complying with your request for an opinion, I will say that in 
my opinion you are justified in pursuing the course you have taken. 
I think, it is true that the Legislature when it passed the act providing 
that securities could be put up in lieu of a depository bond, had in 
mind the par value of the securities deposited but at that time it was 
doubtless supposed that securities of the kind authorized by law to be 
accepted as security for a deposit of county money would not fall 
much below par in value. It now turns out that this was a mistaken 
idea and that in the case of one class of such securities at least the sale 
value at the present time is at least 40 per cent below par. 


Bearing in mind that the primary purpose of the deposit of secur- 
ities in such a case is to protect the deposit of county funds in a bank, 
it occurs to me that you as the legal custodian of the funds of the 
county, are acting clearly within your rights when you refuse to 
deposit county money in a bank or to leave county money therein 
where it is apparent that the security furnished by the bank is in- 
sufficient to protect the deposit. 


I will say further that I do not agree with the contention that in 
case of a bank failure the county should hold the securities until their 
value is sufficient to offset the amount of the deposits in the bank. 
That time might never come. I take it that such a deposit of securities 
is in the nature of a pledge and that upon default the securities 
pledged may be sold in the absence of any express agreement to the 
contrary. % 


“It has long been a well settled rule that, upon default by 
the pledgor in the performance of the principal obligation 
and in the absence of a special agreement to the contrary, it 
becomes the right and privilege of the pledgee, in order to 
satisfy the debt or obligation, to sell the pledged property at 
public auction, without judicial process, upon giving the pled- 
or reasonable notice of the time and place of sale” 


49 C. J. 994 


The above rule does not always apply in the case of commercial 
paper which has only a short time to run. 


402 REPORT OF ATTORNEY GENERAL 


“Where, however, bonds having a long time to run are pledged 
as security for a short time loan, it would be unreasonable to 
require the pledgee to wait until thelr maturity to realize on 
his security, and he may accordingly sell them at public auction 
upon default and notice.” 


49 C. J. 996 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


LIQUOR LAW VIOLATIONS—CONFISCATION OF CARS —WHAT 
COSTS AND EXPENSES PAYABLE FROM PROCEEDS OF 
SALE OF 


January 8, 1932. 


Hon. Clyde Barton, 
County Attorney, 
Pawnee City, Nebraska. 


Dear Sir: 
This is in answer to your kind letter of December 31, 1931. 


You first inquire whether the costs in liquor cases in which an 
automobile is confiscated may be properly paid out of the proceeds 
of the sale of the confiscated automobile. In two different places, the 
liquor law (Sec. 53-137, Comp. St., 1929) expressly, clearly, directly 
and unambiguously says that the confiscated automobile shall be sold 
and the “proceeds paid into the schocl fund as in the case of fines and 
forfeitures”. From ¢ll other statutes penal in their nature or in der- 
ogation of common law, the liquor law differs in that it is to be lib- 
erally construed in favor of iis enforcement and administration as it 
directs (Sec. 53-153, Comp. St., 1929). The liquor law is, therefore, 
in our opinion, sui juris; that is to say, in a class by itself. It must be 
construed without reference to any other laws except to those which it 
expressly incorporates or to which it expressly refers. 


In providing for the disposal of the proceeds of the sale of confis- 
cated automobiles, the liquor law expressly states that they shall be 
paid into the school fund as in the case of fines and forfeitures. This 
is a clear reference to Article VII, Section 5, Nebraska Constitution 
which provides that “all... fines ... shall be appropriated exclusively 
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to the use and support of the common schocls in the respective sub- 
divisions where the same may accrue.” Since the liquor law distributes 
the confiscated car-sale proceeds to the scho | fund as fines, and since 
the constitution appropriates all fines to the school fund exclusively, 
we see no escape from the conclusion that the costs of a liquor case 
wherein an automobile is confiscated may not be paid out of the pro- 
ceeds of the sale of the car. 


There is clear judicial recognition of this view in the neighboring 
state of Kansas which has a constitutional provision similar to our 
own Article VII, Section 5. We quote from the Kansas Supreme Court 
decisions as follows: 


“‘Proceeds of fines’ as used in Const. Art 6, Sec. 6, which 
provides that the proceeds of fines for any breach of tne penal 
laws shall be exclusively applied etc., to the support of the 
common schools, means the moneys collected from the fines, 
the amounts realized from fines, the whole amount and not 
merely a portion thereof.” A. T. & S. F. R. Co. v. State, 22 
Kan. 1, 15. 


“The term ‘proceeds of fines’ as used in Const. Art. 6, Sec. 6, 
providing that the ‘proceeds of fines’ for any breach of penal 
law shall be exclusively applied to the support of common 
schools or moneys derived from the payment of fines, means 
the moneys collected from fines, the amounts realized from the 
fines and just such amounts, no more and no less.” State v. 
Stewart, 167 P. 1069, 101 han. 564. 


« 

It is thus abundantly clear that the reference of our Section 53-137 
to our Const. Art VII, Sec. 6, appropriating fines exclusively to the 
school fund, effectually deprives the word “proceeds” as used in Sec- 
tion 53-137 of the equivocal meaning which it is sometimes found to 
possess when used in other laws and instruments importing legal 
obligation (See Wheeler & Wilson Mfg. Co. v. Winnett, 3 Neb. Unoff. 
293). Thus, when the liquor law says in Section 53-137 that confiscated 
car-sale proceeds shall be paid to the school fund as fines, it means 
that all of said proceeds shall be paid to the school fund exclusively; 
and it does not contemplate that any of said proceeds should be used 
to pay court costs of the liquor case wherein the car was confiscated 
or for any other purpose except payment to the school fund. 


You next inquire whether the expense of storing a confiscated 
automobile pending trial and sale of the automobile, is a proper item 
of costs where the county maintains no place where the car may be 
stored. Neither in the liquor law nor in any other statute do we find 
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language purporting to authorize the taxing of such storage charges 
as costs. For this reason, and also in part from what has been 
previously said concerning the indigenous nature of the liquor law, 
we conclude that the expense of storing confiscated cars pending trial 
and sale of the cars is not a proper item of costs whether the ccunty 
maintains storage facilities or not. 


You last inquire whether the sheriff is entitled to a commission 
on the sale of confiscated cars. To this question a negative answer 
is clearly suggested by the fact that no such commission is provided 
the sheriff in the liquor law, which, as heretofore stated, is to be seg- 
gregated and isolated in construction from other laws not expressly 
referred to or incorporated in the liquor law. We are thus precluded 
from giving effective consideration to Section 33-120, Comp. St., 1429, 
which allows the sheriff a commission on “all money received and 
disbursed by him... on sale of real or personal property.” The im- 
pertinence of this section is also indicated by the fact that under the 
liquor law (Sec. 53-157) the sheriff receives but does not disburse 
or otherwise administer confiscated car-sale proceeds. He simply 
serves as a conduit for such proceeds in their flow to the school fund. 
We are, therefore, constrained to view that under Section 33-120 the 
sheriff’s right to commission is confined to jucicial sales in civil pro- 
ceedings wherein the sheriff administers sale proceeds for the benefit 
of the parties thereto; and that the sheriff is not entitled under the 
liquor law to a commission on the sale of confiscated automobiles. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 


GASOLINE TAX AND REGISTRATION FEES—APPORTIONMENT OF 
AMONG COMMISSIONER DISTRICTS 


January 9, 1932. 


Mr. W. D. Troxel, 
County Commissioner, 
Wauneta, Nebraska. 


Dear Mr. Troxel: 


You request our opinion as to how the gasoline tax and license 
plate money should be divided among the commissioner districts of 
your county. You state that your county is divided into three districts. 
District No. 1 has six townships and a population of 931. District 
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No. 2 has six townships and a population of 1247. District No. 3 has 
eight townships and a population of 1425. District No. 3 has more 
main farm-to-market roads than the other two districts together. At 
the present time the funds you mention are divided equally among the 
three districts. You ask if it would be legal to give District No. 3 a 
larger share of this fund than the other two districts because of its 
greater population and area and greater mileage of main roads. 


The county’s share of the gasoline tax must be credited to the 
County Road Fund (Section 66-411, Compiled Statutes, 1929). The fees 
from automobile registration are placed in a fund known as the High- 
way Fund (Secti-n 60-317, Compiled Statutes, 1929). Both statutes 
above mentioned evidently refer to the same fund which is the fund 
designated in Section 39-206, Compiled Statutes, 1929, as the “county 
road fund.” 


Section 39-206, Compiled Statutes, 1929, provides: 

“One half of all moneys collected as road tax shall constitute 
a county road fund which shall be divided equally between the 
several commissioner districts,” etc. 


I believe, therefore that you have been correctly advised by your 
county attorney. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


COUNTY DEPOSITS IN BANKS—VALUE OF SECURITIES 


January 12, 1932. 
Mr. K. A. Cornish, 
County Treasurer, 
Osceola, Nebraska. 


Dear Sir: 
You say: 


“A question has arisen recently among county officials con- 
cerned relative to the interpretation of Section 77-2508, Com- 
piled Statutes of Nebraska for 1929. Under said section there 
is a provision whereby a depository bank may substitute securi- 
ties for surety or personal bonds, it further provides that if 
and when approved securities are substituted: 
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“‘the total value of which in the case of bonds alone shall 
at all times equal twenty per cent more than the maximum 
amount of the deposit to which the bank is entitled’ ” 


You ask for an opi:.ion upon the question. 


Complying with your request for an opinion, I will say that I 
think that when the act was passed the Legislature had in mind 
the par value of the securities deposited to secure a deposit of county 
funds, but inasmuch as the statute can be construed to mean actual 
value, I am of the opinion that the safe course for a county treasurer 
to pursue is to insist that the par value shall not be less than twenty 
per cent in excess of the amount of county money he may have on 
deposit at any time in a bank and that the actual value shall at least 
equal the amount of such depcsit at all times. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORG# w. AYRES Assistant Attorney General. 


TOWN MEETING—-PROCEDURE—ELECTION OF ROAD OVERSEERS 


January 15, 1932. 


Mr. Ernest A. Hubka, 
County Attorney, 
Beatrice Nebraska. 


Dear Mr. Hubka: 


We have your letter of the 11th requesting our opinion regarding 
the procedure in connection with town meetings and as to the effect 
of the amendment in 1931 pertzining to election of road overseers. 


Under Section 26-229, Compiled Statutes, 1929, as amended in 1931, 
the road overseer of each road district in the township is elected by 
qualified voters of his road district at the annual town meeting. The 
statute is silent as to how the names of candidates for road cverseers of 
the several districts shall be placed on the ballot and, in fact, makes 
no provision for the printing and preparation of ballots, but simply 
provides that certain officers shall be elected by ballot. Apparently 
the legislature contemplated that each elector would write on his ballot 
the name of the person for whom he was voting for road overseer of 
his district and did not require, therefore, that a ballot bearing the 
names of the candidates should be prepared in advance. 
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I believe that the law requires that the tcwn meeting should open 
in the morning (Sec. 26-240) presumably between the hours of 9 and 
lu (Sec. 26-232). After heing opened the meeting must remain open 
until 6 o’clock in the afternoon unless a majority of the voters present 
vote to adjourn at an earlier hour, if the business before the meeting 
shall have been concluded (Sec. 26-240). I think it would be well 
for the notice of the meeting to state the hour of opening and also the 
hour of closing in some such language as the following: 


“The meeting will open at the hour of ___-__ A. M.,, and 
will close at 6 o’clock P. M., unless a majority of the voters 
present vote to adjourn at an earlier hour, if the business before 
the meeting shall have been concluded.” 


I do not think that the new law makes any difference in the con- 
duct of the town meeting except to require that road overseers be 
elected rather than appointed as was formerly done. The writer has 
consulted with Mr. Ayres of this department on the questions raised 
by your letter and our views coincide. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


CITY TREASURER—RIGHT TO DEPOSIT CITY FUNDS IN BANK 
OUTSIDE CITY 


January 18, 1932. 


Mr, A. T. Nickerson, 
City Treasurer, 
Beaver City, Nebraska. 


Dear Sir: 


You ask our opinion as to the authority of a city treasurer to de- 
posit city funds in a bank in another town, there being no banks in 
the city. 


Section 17-515 is quite strict in its provisions as to the deposit 
of city funds (cities of second class and villages) in local banks ap- 
proved by the city council. However, Section 77-2601 provides: 


“In all cases in which public moneys, or other funds be- 
longing to the state or to any county, school district, city or 
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municipality thereof have been deposited or loaned to any 
person or persons, corporations, bank, co-partnership or other 
firm or association of persons; it shall be lawful for the officer 
or officers making such deposit or loan, or his or their succes- 
sors in office, to maintain an action or actions for the recov- 
ery of such moneys deposited or loaned, and all contracts for 
the security or payment of any such moneys or public funds 
made shall be held to be good and lawful contracts binding on 
all parties thereto: Provided nothing herein contained shall be 
construed to in any manner affect the liability of any surety 
or signers of any official bond hereafter given or mace in this 
state.” 


Even if the treasurer wovld be liable on his bond if any money were 
lost if depcsited in some other town the foregoing section seems to 
assure collection agazinst such other bank and against bondsmen. 


The Supreme Court of Nebraska has just passed upon the effect 
of seid Section 77-2601 as applied to deposits of monies of a school 
district. This is the case of Liberty High School District of Sioux 
County v. Currie, No. 27919, Decided December 31, 1931. The court 
held: 


“Tt is lawful for a bank to give a depository bond to a 
a school district to secure a depesit of its funds. Sureties on 
such a bond are bound thereby, notwithstanding there is no 
statute expressly authorizing the deposit of such funds in a 
bank.” 


The court cites Sec. 77-2601, stating that while the section “does 
not expressly authorize the deposit of school district funds, it does pro- 
vide specifically that it shall be lawful for the officers making such 
deposit to maintain an action for the recovery of moneys deposited, 
and that all contracts for the security or payment of such moneys shall 
be good and lawful contracts, Linding on all parties thereto.” 


The court continued: 


“In Bliss v. Mason, 121 Neb. 484, 237 N. W. 581, this court 
held that said section ‘authorizes a state bank to contract for 
indemnity of securities on a depository bond given by such 
bank to secure deposit of public funds.’ Certainly if the bank 
were authorized by this statute to indemnify themselves on a 
depository bond, the bank and the sureties would likewise be 
held liable upon such a bond. 
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“Defendants argue that the bend is not now in force be- 
cause it had expired on the Ist day of January, 1930, and cite 
Section 77-2509, Comp. St., 1929, as suj porting their contention. 
This section, however, applies only to state and county funds 
and is inapplicable to deposits of school district funds. This 
court is committed to the rule that Section 77-2601, supra, 
makes velid the con‘ract of a depository bank to indemnify the 
deposit of such public funds as are specifed in said section. 


We therefore conclude that the bond is a valid obligation.” 
(Italics ours) 


Under the authority of the above case we believe that the city 
treasurer can protect himself by taking adequate security from an out 
of town bank covering deposits therein made, In such a case Section 
1/-515 is not applicable although we would suggest that the treasurer’s 
action have the official sanction of the city council. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


POOR RELIEF—LIABILITY OF CITY FOR 
January 20, 1932. 


Hon. E. E. Dueker, 
Mayor, 
Bayard, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of January 16, 1932, in which 
you state and inquire: 


“T desire to be advised as to whether it is the city’s or the 
county’s obligation to feed the poor within the city limits of 
Bayard which is a city of the second class. We can find no au- 
thority whereby we can find any way to levy for the poor but 
the county does not want to help any one in the city limits.” 


Under Section 68-104, Comp. St., 1929, the county board has 
the entire and exclusive superintendence of the poor in said 
county, including all cities and villages therein. It is therefore 
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the county board’s obligation to feed the poor within the city 
limits of Bayard. We fail to find any statute authorizing 
the city to levy taxes or appropriate money for the relief of 
the poor of the city. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORv L. KEIN Assistant Attorney General 


ELECTRICITY—VALIDITY OF CONTRACTS FOR PURCHASE OF 
AT WHOLESAL: Bi CiTIkLS OVER TERM OF YEARS 


January 22, 1932. 


Burns and McDonnell Enzi.eering Co., 
406 Interstate Building, 

417 East 13th Street, 

Kans.s City, Missouri. 


Gentlmen: 


This is in answer to ycur letter of January 16, asking our opinion 
as to whether a Nebraska city can contract for a public utility service 
wholesale at the city gates for a term of years, without the necessity 
of renewal at times of change of city administration or at the begining 
of each new fiscal year or term. 


Section 16-501, Comp. St., 1929 pertaining to first class cities 
(5,000 to 25,000 populaiion) and fection 17-572, pertaining to second 
class cities and villages, provide that no contract shall be made by the 
city council or board of trutees “whether the object of the expenditures 
shall have been ordered” by the ci.y council or beard of trustees or not, 
“uuless an appropriation shall have been previously made concerning 
such expense, except ¢s hereia otherwise expressly provided.” 


These sections standing alone seem to limit the contract under 
consideration to the preliminary 1equirements therein set forth. How- 
ever, other statutes and court decisions must be considered in this con- 
nection, especially in connection with the method of financing such 
contract. 


For example in Carr v. Fenstermacher, 119 Neb. 172, it was held 
that a contract under which the village of Sargent, Nebraska, purchased 
a Deisel engine to be paid for only out of electric light fund moneys 
on hand and the balance from net earnings of the municipal lighting 
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rlant, was not within the requiremert of tte appropriaticn statute 
above mentioned. This decision is based on the ground that the pay- 
ment not being made or based upon issue of bonds or tax collections 
as provided by Sections 18-102 and 18-103, C mp. St., 1929, it could 
not be said that another method appzrently lawful could not be employed 
for the pupose. 


This method of fiaancing such contracts as applied to intercon- 
nection of municipal plants and systems was authorized by the express 
previsions of an intiative law edopted in November,1930. (Sections 
70-601 to 70-603, C. S. Supp., 1931). 


Moreover, it was held in the case of Village of Oshkosh v. Fairbanks, 
Morse and Co., 8 F. (2d) 329 (8th C. C. A. 1925) that under Section 
18-101, Comp. St., 1929, providing: 


“Cities of the first class cities of the second class, and 
villages shall have the power to purchase, construct, m: intain 
and improve heating lighting systems and ice plants for the 
use of their respective muncipalities and the inhabitants thereof” 


there was granted a power to contract which came within the express 
exception of the appropriation secticns above mentioned. The court 
applied the well established principle that the methods of financing 
such contracts by taxes and bond issues (Sec. 18-102 and 18-108) did 
not restrict the power to contract or affect the validity of the contract, 
whether the statutes prescribed an adequate method of financing or 
not. In that case the court held the contract valid although the bond 
issue and tax levy was insufiicient to pay the obligation created by 
the contract. 


A similar rule was announced and applied in the case of Slocum 
y .City of North Platte, 192 Fed. 252 (1911, 8th C. C. A.), a suit involv- 
nig the purchase by the city of a system of waterworks under the pro- 
visions of a franchise contract containing an option in the city to buy 
the works. The city had exercised the option but had refused to go 
through with the terms. The court enforced the contract. 


In the case of Village of Oshkosh v. State of Nebraska, 20 F. (2d) 
621 (8th C. C. A.), the court ordered, by writ of mandamus, the village 
to levy taxes to pay the judgement recovered by Fairbanks, Morse & 
Co., on the contract involved in the earlier Oshkosh case above cited. 


The principles announced in the first Oshkosh case and the North 
Platte cases, supra, were followed by the Nebraska Supreme Court in 
City of North Platte v. North Platte Waterworks Co., 56 Neb. 413, 76 
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N. W. $06. That case invclyed the same franchise contract invelved 
in the Slocum case, supra. The court held that the power to contract 
for water works contained in another section of the law pertrining to 
cities of the class of North I'latte was within the exception of the ap- 
propriation section above mentioned. The court said in this connection: 


“To hold that the city could not contract for water or 
hydrant rentals without an antecedent appropriation to defray 
the sums to fall due weuld effectu:lly prevent the making of 
contracts in advance for the furnishing of water for any period 
of years. We are therefore of the opinion that in the case at 
bar it was not necessary to show an appropriation to have been 
made as a condition precedent indispensible to a right of re- 
covery of judgment against the city.’ 


In Chicago Eridge & Ircn Works y. South Sioux City, 108 Neb. 827, 
189 N. W. 367, the court cited and followed the principle announced 
in the North Platte case last above cited, holding: 


... Neither an estimate nor an appropriation was neces- 
sary to the validity of the contract.” 


“The authority of a municipal corporation created under 
the statutes governing ci ies of the second cless and villages, 
to contract for the construction of waterworks is measured by 
the statute, and not by the value of the bonds voted for that 
purpose.” 


While the exception con‘ained in the appropriation sections above 
mentioned (Secs. 16-501 and 17-572) in the words “except as herein 
otherwise expressly provided” (italics ours), would seem to be limited 
to the provisions of other sections of the original acts containing such 
sections, respectively, the Oshkosh case, supra, apparently makes the 
exception apply to all contracts authorized to the particular class of 
cities concerned. Applying this principle, we may say that, in our o- 
pini.n, the type of utility contract you mention if authorized in gen- 
eral terms, is not invalid because extending over a term of years and 
beyond the current fiscal period. 


Since your question is general in its terms and does not refer to any 
particular kind of utility service we have not attempted to refer to 
the sections which might be constiued to authorize the particular utility 
contract you have in mind. Our answer has been in the general terms 
in which the question is asked. 


Ycurs very truly, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 
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COUNTY PHYSICIAN—LEGALITY OF CONTRACT FOR COMPEN- 
SATION ABOVE STATUTORY LIMIT 


January 23, 1932. 
Dr. E. E. Kobbe, Secretary, 
Platte County Medical Society, 
Columbus, Nebraska. 


Dear Sir: 


You request our opinion as to whether the county board of Platte 
County may lawfully make a contract with a physician to serve as 
county physician for one year and furnish such medical services to 
the poor of the county as may be required for an agreed salary of 
$1800.00 


Section 68-104, Compiled Statutes, 1929, provides: 


“The county board of each county shall be the overseers 
of the poor and are vested with the entire and exclusive super- 
intendence of the poor in such county: Provided, the county 
board may employ a physician by the year to furnish such med- 
ical service as may be required by the poor of their county: 
Provided, also, the salary of such county physicians shall not 
exceed two hundred dollars in any one year.” 


I am of the opinion that this statute is valid and that under it, 
any contract by which the county board agrees to pay a greater sal- 
ary than $200.00 per year would be illegal. 


If the county physicien is called upon to render services for the 
county other than furnishing medical attention to the poor I believe, 
under the decision of the Supreme Court in Plumb v. York County, 
95 Neb. 655, 146 N. W. 938, that he would be entitled to a reasonable 
compensation for his services in addition to his salary as county 
physician. 


I am also of the opinion that if a poor person should require 
medical or surgical attention which the county physician can not give 
because of lack of skill or for some other reason, the county board 
could lawfully employ some other physician to render such service 
and allow him a reasonable compensation therefore. 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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SCHOOLS—RIGHT TO SHARE IN STATE APPORTIONMENT WHERE 
LEGALLY QU/LIFIED TEACHER NOT EMPLOYED 
FOR STATUTORY TERM 


January 25, 1932. 
Mr. Emil H. Grosc, 
Scribner, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 22nd instant, I will say 
that in my opinion the State Superintendent is within the law when 
he refuses to allow your schocl district to share in the state apportion- 
ment if you lacked one month of having your school taught by a 
legally qualified teacher for the required time. 


76-411 of the Compiled Statutes provides that 


“No money belonging to the district shall be paid for teaching 
to any but legally qualified teachers.” 


79-218 provides that school shall be taught by a legally qualified 
teacher and that 


“No district shall receive any portion of the state funds unless 
school shall have been lawfully taught therein for the time re- 
quired in this act.” 


and 79-2008 provides that 


“No district . . . which shall have failed to sustain a school 
for the length of time required by law shall be entitled to re- 
ceive any portion of the fund.” (state apportionment) 


I presume that the State Superintendent acted within the law in 
holding that the Omaha Business College was not an accredited school 
so far as giving instruction to teachers is concerned. In the instant case 
a strict application of the law works a hardship inasmuch as you 
had eight months school taught by a teacher who was unquestionably 
legally qualified and one month by an experienced teacher whose only 
lack of qualification apparently was that a part of her work was not 
done in an accredited school, but I know of no way that this can be 
helped so long as the State Superintendent adheres to his ruling. 


I will add that I presume the State Superintendent conceives it 
to be for the best interests of the schools of the state to adhere to 
the law governing the certification of teachers. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General, 
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SCHOOL FUNDS—LIABILITY OF TREASURER FOR LOSS OF DE- 
POSIT IN BANK. BANK REORGANIZATION AGREEMENT, 
EFFECT OF 


Janurary 27, 1932. 


Mr. Charles W. Harman, 
Hollinger, Nebraska. 


Dear Sir: 


You inquire whether a treasurer of a school district is liable for 
money he has deposited in a failed bank. In answer to your question I 
will say that he is not liable for money so deposited and lost because 
of the bank’s failure, if the bank wes approved by the school board 
as a depository for school money. If the bank has not been so ap- 
proved, I am of the opinion that he will be legally responsible for said 
money. 


It may be that the approval of a plan of reoganization of the 
bank, if the plan of re-organization is carried out, will relieve the 
district treasurer from personal liability. The supreme court has not 
passed upon that question and I will not say positively: as to that. 
I am inclined to the opinion, however, that such approval of the plan 
of re-organization may relieve the treasurer of personal liability. The 
district school board has statutory authority to enter into an agree- 
ment for re-organization. (Sec. 8-181, Compiled Statutes) 


Very truly yours, 
Cc. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TOWN BOARD—AUTHORITY OVER ROAD WORK— COMPENSA- 
TION OF HIGHWAY SUPERINTENDENT— DISPOSAL 
OF ROAD FUND 


February 2, 1932. 
Mr. Chas. Nunnally, 
Justice of the Peace, 
Monroe, Nebraska. 


Dear Sir: 


We have your letter of January 26th in which you ask certain ques- 
tions regarding township matters. Your first inquire: 
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“1, Can the annual township meeting dictate to the board 
who they shall hire to operate their tractcr and grader? Also, 
can they dictate what the wages shall be?” 


I am of the opinion that the electors at the annual township meeting 
do not have authority to designate wl:o shell he hired to operate trac- 
tors and graders used for building and mrintaining roads, and that 
they do not have authority to fix the wages for such work. Any ac- 
tion on these matters wlich the meeting mig! t take would be merely 


advisory and not Liading on tke township officers. 


You also inquire: 


“Can a man reside in a village and be elected road over- 
seer in a district, said distiict surrounding the village?” 


I am of the oyicion that ke can not. An incorporated village 
or city is not included ia any road district (Section 39-601, Comp. St., 
1929). The law seems to require that a public officer shall be a 
resident of the district or pclitical uiit for which he is elected and in 
which his official duties are to be performed (Sec. 32-1701, Comp. St., 
1929). However, if a person elected as overseer, even though he 
lives outside the road distric’, shovld actually qualify and serve, 
without objection from some cne in the district, I believe that he would 
be a de facto cfficer and entitled to compensation for his services. 


You also refer to Section 29-1201 Comp. St., 1929, and the pro- 
visions therein that a township highway superintendent shall receive 
$3.00 per day for his services. You ask what would be called a day, 
and also whether he is enti.led to mileage and, if so, what his legal 
mileage would be. 


The word “day” when used as it is in this statute, ordinarily is 
held by the courts to mean the number of hours of work which com- 
mon usage and custom regards as a day’s work in that occupation 
(See Words and Fhrases, lst Series, Vol. 2, page 1836). 


I do not believe that the township Lighway superintendent is en- 
titled to mileage as I can find no statute which authorizes him to 
receive mileage for such work and, under the decisions of our Supreme 
Court, in the absence of such a statute, mileage cannot be allowed 
(Maltman v. Adams County, 119 Neb. 826, 231 N. W. 29). 


You also inquire if the annual meeting can require the board to 
publish a quarteily statement or do any other thing not required by 
statute. 
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I believe not. The law requires the town board to meet and audit 
the accounts of the townskip clerk three times during the year (Sec. 
26-253) and also requires the town clerk to prepare an itemized state- 
ment of all moneys received and paid out during the year within ten 
days after the first Tuesday in January (Sec, 26-25). I think the town 
meeting is withcut power to prescribe oiker duties on town officers 
than those prescribed by the statutes, particularly when the statutes 
have already prescribed the duties of the officers in such matters. 


You also state and inquire: 


“A levy of $2075.0) was made, tut cnly $75.00 was desig- 
nated for a certain fund. How could balance be divided in 
fairness to road districts including village?” 


The township is permitted a levy not to excecd 3 mills per $1...) 
value of taxable property as follows: for roacs, not to exceed 2 mills; 
for bridges, not to exceed 2.5 of one mill; for all other purposes, not 
to exceed 3/5 of one mill (Section26-259). The tax levied for roads 
should be divided as provided in Section £9-1201, Comp. St., 1929. 
This statute provides that: 


“... Money voted by the townships for road purposes shall 
be used by the road overseers under the general direction of 
the township board fer the benefit of the road districts of the 
town, except as hereinafter provided, provided, one-half of all 
moneys paid into the t wn treasurer from the several road 
districts in discharge of road and labor tax, shall constitute a 
district road fund, and shall be expended by the town board, 
except as hereinafter provided, in the road district from which 
it was collected ... 1 rovided. further, where cities and villages 
are located within the bcundaries of any town, one-half of all 
moneys collected as road tax on property within the corporate 
limits of such cities and villages, shall be paid in cash by the 
town board to the treasurer of such city or village, and such 
money when paid to the treasurer of such city or village shall 
be expended by the proper officers of such city or village for 
maintenance and repair oi the stree.s aia alleys of such city cr 
village.” 


Villages and cities, therefore, are entitled to half the money raised 
by taxes for road purposes on proprety within their corporate limits, 
and the balance of the road funds should be expended on the roads 
of the road districts and should be civided as follows: one-half of the 
road and labor tax money collected in each district should be spent 
in that district; the other half goes into the general road fund of the 
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township for the general benefit of all the road districts to be spent 
for the general benefit of the roads in the township as the town board 
may deem best. 


Trusting that the above answers your several questions satisfac- 
torily, I am 


Yours very truly, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


COUNTY TREASURER—HOW VALUE SECURITIES PLEDGED BY 
BANK TO PROTECT DEPOSIT OF COUNTY FUNDS— 
LIABILITY FOR LOSS 


February 4, 1932. 


Mr. John E. Turner, 
County Treasurer, 
Plattsmouth, Nebraska. 


Dear Sir: 
You make inquiry as follows: 


“In reference to Section 77-2508 of the Compiled Statutes 
of the State of Nebraska for 1929, would a county treasurer, 
in determining the amount of a deposit in banks whose secur- 
ities have been approved by the county board in accordance 
with this section, be required to consider securities at the pres- 
ent market value or at the face value? 


“In the event a bank closed, and the market value of its 
securities was not sufficient to cover the amount the county 
treasurer had on deposit, and the county board passes a resolu- 
tion to hold the securities, would the county treasurer be lia- 
ble for the deficiency at the time the bank closed?” 


I will endeavor to answer the above questions in the order in 
which they are asked. 


1. I am of the opinion that the county treasurer will be justified 
in insisting that the market value of securities pledged to secure a 
deposit of county funds shall at least equal at all times the amount 
of the deposit. 
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It may be that the legislature when it provided for the substitu- 
tion of securities “the total value of which in the case of bonds alone 
shall at all times equal twenty per cent more than the maximum a- 
mount of the deposit to which the bank is entitled” had in mind the 
face value of the securities which is a fixed amount when the sub- 
stitution is made rather than the market value which may vary from 
day to day, but whether that be true or not it is obvious that there 
will not be adequate protection unless the ectual value of the securities 
at any time is at least equal to the amount of the deposit they were 
given to secure. 


2. In the event a bank closes and the market value of securities 
approved by the county board to protect the deposit of county funds 
is insufficient for that purpose, I am of the opinion that the county 
treasurer may in some cases be held financially responsible for any 
loss the county may suffer because of the insufficiency of the security. 


If the county treasurer under ell circumstances negligently and 
carelessly failed to protect the county by requiring the bank to put 
up additional securities when he knew, or was charged with knowing, 
that the market value of the securities was far less than the deposit 
of the county, he and his bondsmen in our opinion might be held 
liable. If the county treasurer sat idly by for weeks and months while 
the securities placed ia escrow to protect the county deposits de- 
preciated in value from, say, 25 per cent to 75 per cent, it could hard- 
ly be said that he had exercised ordinary prudence and care in 
matter. The statute places the responsibility of requiring securities 
squarely upon the treasurer. If he is under no obligation to act when 
the securities become of less value than the amount of the deposit, then 
there is no limit to the losses that the county may sustain. 


But the burden of proving negligence would in our opinion be 
upon the county. The county treasurer could not be charged with 
more than ordinary care and prudence in the matter. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
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INHERITANCE TAX FUND—CAN NOT BE USED FOR POOR RELIEF 
February 4, 1932. 


Mr. Ernest A. Hubka, 
County Attorney, 
Beatrice. Nebraska. 


Dear Sir: 
You say: 


“The Gage County poor fund needs financial aid and the 
Gage County Board of Supervisors desire to know whether it 
is legal to transfer a portion of the inheritance tax fund into the 
Gage County general fund and then transfer the said funds 
to the Gage County poor fund.” 


I agree with your opinion that the money collected as an inherit- 
ance tax must be placed in the county road fund “for the sole purpose 
of the improvement of the county roads,” and that the county board 
has no authority to transfer it to the general fund or any other fund. 
See Section 77-2218, Comp. St., 1929. 


You also inquire if the county board has power to borrow from the 
inherilance tax fund or from any other fund. 


I am unable to find any statute which authorizes the board to 
borrow from the inheritance tax fund for the benefit of any other 
fund, or, in fact, to borrow from any fund for the benefit of another. 
I am of the opinion that, in the absence of such statutory authority, it 
is not permissible. : 


However, Sections 26-123 and 26-716, Comp. St., 1929, authorizes 
the transfer of surplus funds, which have been raised for a specific 
purpose that has been met, to the general fund. Section 26-717 author- 
izes transfers of funds from the general fund to other county funds as 
long as the general fund is not reduced below the sum of $2,000.00. It is 
possible that your county may have a surplus in some special fund which 
could be transferred to the general fund under authority of these 
statutes. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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COUNTY OFFICERS—VALIDITY OF AGREEMENT TO ACCEPT 
LESS THAN LEGAL COMPENSATION 


February 9, 1932. 


Mr. George McNamara, 
Beemer, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of February 4, 1932. You re- 
quest an opinion as to whether a county officer by agreement or acts 
amounting to an agreement may accept for his official services less 
than the compensation provided by law. 


In two cases, the Nebraska Supreme Court has held that he may 
not. We quote from the syllabi in these cases as follows: 


“A contract between an appointive officer of a city whese 
salary is fixed by statute or ordinance, and a city council, by 
which such appointive city officer agrees to perform the duties 
of his office for a sum less than that prescribed by law, is a- 
gainst public policy and absolutely void.” Gallaher v. Lincoln. 
63 Neb. 339. 


“An agreement, expressed or implied, by a public officer 
to serve for less than the compensation fixed by law is contrary 
to public policy and void.” Abbot v. Hayes County, 78 Neb. 729. 


There is, of course no law which prohibits persons including pub- 
lic officers from making, and the county from accepting, donations 
of money and other property. To this effect the United States Daily 
for February 5, 1932, at Page 3, in the third column, abstracts from 
the opinion of Attorney General Bettman of Ohio the following: 


“A public officer may lawfully, if he sees fit, draw his salary 
or compensation and donate a portion or all of it to the poli- 
tical subdivision from which it was drawn, 


“Although the general rule is that the acceptance of less 
compensation than that established by law for the office does 
not estop an officer from subsequently claiming the legal com- 
pensation, circumstances may be such that an officer who, vcl- 
untarily with full knowledge of his right to compensation, end 
moved by force of an independent consideration, fully accepts 
a lesser amount in full satisfaction of his services will be pre 
cluded from later claiming more than the amcunt so accepted.” 


REPORT OF ATTORNEY GENERAL 


Still more persuasive are the court decisions which uphold the dona- 


tions in question. We quote the rule and cite the cases as follows: 


“A county may take and hold property for such purposes 
as are authorized by statute, by donation.” 


15 Corpus Juris 582, Note 54. 

Chapman v. Newell 146 Ia. 415, 125 N. W. 324 
Abernathey v. Dennis, 49 Mo. 468 

Quitman County v. Stritze, 69 Miss. 460, 13 S. 35 
Mountrial Co. v. Wilson, 27 N. D. 277, 146 N. W. 531 
Gumpert v. Luzerne Co., 202 Pa. 340, 51 A. 968 
Milam County v. Bateman, 54 Tex, 153 

Gilmore v. Hayworth, 26 Tex. 89 

46 Idaho 668, 270 P. 311 

127 Kans. 754, 275 P. 379 


In the Iowa case cited, Chapman v. Newell, 146 Ia. 415, 125 N. W. 


324, it is said: 


“The courts have sustained gifts and trust for public im- 
provements; to aid in the payment of the public debt; for a 
public park; for the support of free public schools in a certain 
district; to pay salaries of additional school teachers; for the 
erection of a court house; the drainage of land; and for many 
other similar purposes 


“Tt constitutes no reason for holding a gift void that it 
is made for a purpose for which other and perhaps ample pro- 


vision has been made by law.” 


Your letter also presents the question of whether such a donation 


of salary by a county officer running for re-election would constitute 
a violation of the corrupt-practices law (Sec. 32-2001, Comp. St., 1929). 


Minnesota has an election-bribery law similar to our own Section 


32-2001. The United States Daily for February 5, 1932, at Page 3 of the 
third column, abstracts from the recent opinion of Attorney General 
Benson of Minnesota as follows: 


“The acceptance of a voluntary reduction in salary by a 
public officer would constitute a violation of the Minnesota 
election bribery statute if the reduction was accepted to influence 
voters at a future election. 


“An offer to serve for less than the legal salary made by 
a candidate for office in the course of his campaign is a viola- 
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tion of the Minnesota statute forbidding the offer or payment 
of money or other things of value to influence votes at an elec- 
tion. It is also well settled that it is contrary to public policy. 


“Since the county officers are not making offers in the 
course of an election campaign to accept reduced salaries for 
the succeding term, the determination of whether there has been 
a violation of the statute depends upon whether the reduction 
is cecepted with the intent of influencing voters at a subsequent 
election.” 


Upon the questions you present, our own legal conclusions coincide 
generally with those expressed by the Ohio and Minnesota attorneys 
general. In our opinion, a county officer cannot agree to accept less 
than his legal salary. But after he has received his salary, he may, 
in good faith and without intent to influence voters at a subsequent 
election, donate his salary or any part of it, or any of his other pro- 
perty to the county. Whether such donation on the part of a county 
officer running for reelection and either openly or tacitly using kis don- 
ation as an argument in behalf of his candidacy, will constitute a vio- 
lation of the corrupt practices law (Sec, 32-2001, Coup. St., 1929) de- 
pends upon the mixed question of law and fact as to whether the 
donation was made for the purpose of influencing voters at the then 
forthcoming election. This question, in so far as it is a legal question, 
cannot be answered in advance of regular trial of the issues of fact 
in any prosecution for viclating the corrupt practices law. But your 
question as to whether such a donation from an officer running for 
re-election, involves anything which could cause a contest in case such 
officer should be re-elected, certainly requires an affirmative answer. 
The corrupt practices law provides that any person convicted of viola- 
ting it may be ousted from office (Sec. 32-2013, Comp. St., 1929). Hence, 
the officer making such a donation and seeking re-election invites the 
possibility not only of sinister reflections on his candidacy but also a 
lawsuit involving his title to office in case of his re-election. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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ELECTIONS—CORRUPT PRACTICES—GIVING OF PACKAGES OF 
MATCHES BY CANDIDATE 


February 13, 1932. 
Mr. Gerald E. LaViolette, 
Attorney-at-Law, 
Peters Trust Building, 
Omaha, Nebraska. 


Dear Sir: 


This is in response to your request for our opinion as to the le- 
gality of circulation or distribution by a candidate for public office of 
packets of paper or cardboard matches of the kind usually employed in 
advertising, the packet to show the picture of the candidate or sim- 
ilar political advertising. 


Although the intrinsic value of such a packet is very small, in the 
absence of a court decision on the point, we do not feel free to say 
that it is not a “valuable thing” within the meaning of Section 32-2001, 
Compiled Statutes of Nebraska, which makes it unlawful to “pay out, 
give, contribute, or expend, or offer or agree to pay, give, contiikute, 
or expend any money or other valuable thing for the purpose of pro- 
moting the nomination or election of any cardidate,” etc. 


We see no reasonable chance of evading the force and effect of 
this section by disclaiming in the advertising matter any intent to make 
a gift of the packet. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


VILLAGES—GENERAL FUND—RIGHT TO DRAW ON FOR STREET 
WORK, RETIRING BONDS—SECURITY FOR DEPOSIT OF IN BANK 


February 16, 1932. 
Mr. George R. Froehlich, 
Village Clerk, 
Burwell, Nebraska. 


Dear Sir: 


We are pleased to answer the questions contained in your kind 
letter of February 11, 1932, as follows: 
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1. Q. “Can the village use money from the general fund for street 
work?” 


A. Without a vote of the village electors the village trustees 
may expend for street work in the village one-fifth of eight and three- 
fourths mills of the general fund (S.e See. 17- 5', Comp. St. 1929). 


2. Q. “Can the village use any money from the general fund to 
retire bonds and if so can the bonds be carried as cash until such fund 
is reimbursed?” 


A. Laws 1931, Ch. 33, Sec. 1, Page 125 provides that “when the 
treasurer of any ... village hclds funds of ... such... village in 
excess of the amount required for maintenance or set aside for better- 
ments and improvemen's .. . the board ¢«f trustees may !y resolution 
direct and authorize said treasurer to invest said surplus fund in the 
oustanding bonds or registered warrants of said ... village.” We 
are therefore of the opinion that in the manner and to the extent 
authorized by the above quoted language of said law, the village may 
use money from the general fund to retire bonds. But we find no 
authority for carrying the bonds as cash until the general fund is 
reimbursed. 


3. Q. “Is it necessary for the village council to require a bond or 
other collateral for the money deposited in the banks? If the banks 
would not care to put up bonds could they put up other collateral.” 


A. It is necessary for the village board to require of depository 
banks “a bond in such penal sum as may be the maximum amount on 
deposit at any one time’ (See Laws 1931, Ch. 33, Sec. 1, Page 125). 
The law does not authorize the acceptance from such depositories of 
other collateral as a substitute for the required bond. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. kELN Assistant Attorney General 
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TAXATION—RIGHT OF COUNTY TREASURER TO CANCEL DE- 
LINQUENT TAXES ON FROPERTY ACQUIRED BY 
TAX-EXEMPT OWNERS 


February 22, 1932. 


Mr. J. B. Morgan, 
County Clerk. 
Court House, 
Lincoln, Nebraska. 


Dear Sir: 


State Tax Commissioner Smith has referred to this department for 
reply your kind letter of February 18, 1932. You request an opinion 
as to whether the county treasurer and other taxing authorities may 
cancel and remove from their books unpaid delinquent taxes, accrued- 
lien taxes and assessed taxes on lands acquired by tax-exempt owners, 
public and private. 


In answering this question, two features of the revenue law seem 
important. One is that propery does not become exempt from taxa- 
tion until it becomes the property of the tax-exempt owner (Sec. 77-202, 
Comp. St., 1929). The other is that real property is deemed assessed 
for taxation for each year on April 1 of that year (Secs. 77-1601 to 
77-1616, Comp. St., 1929). 


With these considerations foremost, we find in Nebraska Supreme 
Court decisions the following pertinent matter: 


“The court expressly holds that one who owns property 
subject to taxation at the time when it is 1.eurnable for assess- 
ment and taxation cannot escape liability for the tax by sub- 
sequently changing the character of his property Ly investing 
it in other property which would render it not subject to taxa- 
tion. Suppose defendant, on July lst, had sold its property 
which had been assessed, and with the money obtained from the 
sale had purchased United States Bonds: Could it have escaped 
the payment of the taxes? Clearly not. The fact that the assess- 
ment and the tax subsequently levied thereon had not become 
a lien upon the property so as to make a purchaser thereof 
liable for the tax is entirely immaterial. The city, of course, took 
the property free from any lien of the tax; but this did not re- 
lieve the defendent of its liability therefore.” 


Wood v. McCook Waterworks Co., 97 Neb. 415, 149 N. W. 417 
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“In Wood v. McCook Waterworks Co., 97 Neb. 215, 149 
N. W. 417, the company was held liable for the tax whether 
it transferred its property after assessment to one who could 
be taxed or to one who could not be taxed. There was no dif- 
ference in that respect, and it was held that tranferring the 
property to the city itself, which could not be taxed, did not 
relieve the company from payment of the tax for that year. 
It was held to be a question of ownership and not a question 
of power to tax. When it is a question of ownership it is the 
ownership of April Ist that controls.” 


State v. Nickerson, 99 Neb. 517, 156 N. W. 1039 
To the same effect are the fcllowing quotations of generi] law: 


“And even when an institution, such as a church or school, 
enjoys an exemption from taxes on all the property which it 
may acquire and hold, still it must assume the payment of taxes 
assessed for the current fiscal year on any property which it 
purchases or acquires otherwise.” 


37 Cyc. 897, Note 64 


“Whether a particular piece of property is exempt from tax- 
ation or not depends upon its ownership on the date as of which 
the taxes are assessed * * * 


“If after such date but before the tax is paid the property 
is taken by eminent domain or bought by a body politic or cor- 
porate the property of which is exempt from taxation the tax 
as originally assessed is valid and subsisting and the person 
who owned the property on the date as of which the tax was 
assessed is legally bound to pay it * * * 


“But it sometimes happens that the former owner is beyond 
the jurisdiction of the state, or fiancially unable to respond, 
and the question then arises in a case of a tax on real estate, 
whether the lien for the tax can be enforced upon the land 
while it is in the hands of an owner upon whom no tax could 
be lawfully assessed. When the property is acquired by a 
private corporation which is entitled to an exemption from tax- 
tion only by the express provisions of the statute, it is wcll set- 
tled that the lien will not be released. When, however, real pro- 
perty acquired by the state or a municipal corporation for ex- 
clusively public purposes is, wi.cn so ccquired, subject to a lien 
for unpaid taxes, all proceedings taken to enforce such a lien 
‘after the property is so acquired for public purposes are void, 
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and in any event if the transfer takes place after the incep- 
tion of the assessment proceeaings but befcre the lien has at- 
tached the land will not be subject to the lien.” 


26 Ruling Case Law, 299, 300, Notes 17, 19, 1, 2, 3 
See also: 26 Ruling Case Lew, 400, Notes 17-1. 


From these authorities the required conclusions would appear to 
be as follows: 


(1). That if lands have been transferred to a private, tax-exempt 
owner, the lands themselves are still bound for the prior assessed, ac- 
crued-lien and delinquent taxes thereon. 


(2). That if the lands have been transferred to a public, tax-exempt 
owner such as the state or any public subdivision thereof, the lands 
themselves are no longer bound for the prior assessed, accrued-lien 
and delinquent taxes hereon. 


(3). That if lands have been transferred to a public, tax-exempt 
owner, and said lands at tle time cf said transfer have prior assessed 
accrued-lien and delinquent taxes thereon, said lands may again become 
subject to sale for said taxes if said lands are later transferred to any 
private owner. 


Thus in s-meone or son.etling theie may be a liability for prior 
assessed, accrued-lien and delinquent taxes on lands thereafter trans- 
ferred to tax-exempt owners. It therefore seems only reascnable 
that these taxes should always stand on the books both as a guide to 
these required to collect them and as a public memorial to the lia- 
bility which they represent. But whether this conclusion is tenable 
or not, we fail to find any statute which authorizes the county treasurer 
or any, other taxing authorities to cancel and strike from the tax 
books prior assessed, accrued-lien and delinquent taxes on lands sub- 
sequently transferred to tax-exempt owners. We have not, of course, 
overlooked the provisions for striking from the books delinquent and 
uncollectable personal taxes (Sec. 77-1926, Comp. St., 1929). Neither 
have we remained unmindful or unappreciative of the seemingly vain 
and annoying labor expended by the taxing officials in keeping on 
their books remote tax liabilities for which there are no longer any 
present and adequate responsibilities. But we are convinced that this 
is a practical problem which legislation is still required to solve. 


We are therefore of the opinion that when lands have been trans- 
ferred from a non-tax-exempt owner to a tax-exempt owner, the county 
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treasurer and other taxing authorities may not cancel and remove from 
their books the accrued taxes thereon, whether a lien or not or de- 
linquent or not, which have been duly and regularly assessed as of April 
1st of any years last preceding the date of transfer. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 


COPYRIGHT—QUOTATIONS FROM BOOK AS 
INFRINGEMENT OF 


February 29, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


In answer to your oral request for an opinion as to what constitutes 
infringement of a copyright where a book has been copyrighted I will 
say that all quotations from such a work are not necessarily infringe- 
ments of the copyright. Thus it is said: 


“Making extracts, even if they are not acknowledged as such, 
appearing under all the circumstances of the case, reasonable 
in quality, number and length, regard being had to the object 
with the extracts are made and to the subjects to which they 
relate, is a fair and noninfringing use. Thus it is not necessar- 
ily piracy for a reviewer or commentator to make use of ex- 
tracts or quotations from a copyrighted work for the purpose 
of fair exposition or reasonable criticism. If extracts and quo- 
tations are taken for the purposes of criticism, comment or illus- 
tration, considerable license is allowed, for the selection of ex- 
tracts for such purposes, so far from being injurious, is often 
beneficial to the sale of the book from which they are taken. 
But extracts or quotati ns may be taken for other purposes 
than those of criticism and comment. A writer may make use 
of passages from a ccpyrighted book for the purposes of illus- 
trating or enforcing the propositions of the text. Fair quota- 
tion is not infringement. iLxccs:ive quotation is an infringe- 
ment. Bat the limits cf permissitle use of extracts for this 
purpose are much narrower then when they are taken for the 
purpose of criticism and comment. In any case it is illegitimate 
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to publish extracts to such an extent that the publication may 
serve as a more or less complete sutstiiute for the work from 
which they are borrowed.” (13 C. J. 1127, 1128). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYERS Assistant Attorney General 


ELECTIONS—CAUCUS—NOMINATION OF CANDIDATES—WHERE 
TWO OFFICERS ELECTED ANv FOUR TO BE NOMINATED 
ELECTORS IN CAUCUS VOTE FOR TWO 


March 9, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by 
you in which the writer makes a statement of fact and asks questions 
thereon as follows: 


“The point is whether in our case, the electors at our 
caucus, should vote for two candidates or whether they should 
vote for four. Which would be legal? The law says there 
should be two candidates put on the ballot for each place to 
be filled upon the Board. In other words two members are to 
be elected here this spring, and we want to know if it is legal 
to vote for four candidates, or just vote for two and let the four 
highest run for office at the caucus.” 


In answer to the question asked, I will say that in my opinion 
each elector should only vote for two candidates, one for each place 
to be filled, but if there are two places four candidates should be 
nominated, provided there are votes at the caucus for that many ditf- 
ferent persons. 


The law states that the two candidates having the highest number 
of votes for each place to be filled shall be placed upon the printed 
ballot at the ensuing election. 


Of course if there are only two or three who get any votes at all 
at the primary election there will not be two names for each place to 
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be filled placed on the ballot at the regular election, but that will 
not often happen. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY TREASURER—DUTY TO COLLECT PAVING TAXES 
FOR MUNICIPALITIES 


March 10, 1932. 
Mr. Clyde R. Worrall, 
County Attorney, 
Wahoo, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of March 4, 1932. You re- 
quest opinion as to whether “it is the legal duty of the county trea- 
surer to collect paving taxes for the various municipalities.” This 
department has frequently advised that it is the duty of the county 
treasurer to collect the paving taxes for the various municipalities of 
the county. Our opinion is founded on the following language from 
Section 17-567 and 77-1901, Comp. St., 1929: 


“The council or trustees of each city or village shall, at 
the time provided by law, cause to ke certified to the county 
clerk the percentage or number of mills on the dollar of tax 
levied for all city or village purposes by them on the taxable 
property within the corporation for the year then ensuing, 
as shown by the assessment rcll for said year, including all 
special assessments and taxes assessed as herein before pro- 
vided, and the clerk shall place the same on the property tax 
lists, to be collected in the manner provided by law for the 
collection of state and county taxes in the county where such 
city or village is situated.” 17-567. 


“The county treasurers of the several counties of this state 
shall be ex-officio county collectors of all taxes levied within 
their respective counties.” 77-1901. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN Assistant Attorney General 
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ELECTIONS—LEGALITY OF CAUCUS IN SECOND-CLASS CITY— 
WHO ELIGIBLE TO VOTE AT SCHOOL ELECTION 


March 22, 1932. 


Mr. H. L. Peck, Editor, 
The Randolph Times-Enterprise, 
Randolph, Nebraska. 


Dear Mr. Peck: 
Your letter of March 19th at hand in which you say: 


“Is the caucus legal in a second-class city such as Randolph, 
or should city nominees go on the ballot by petition? At the 
caucus the first of the week, two candidates were nominated for 
mayor. In the balloting one received 107 votes and the other 
48. Following the usual custom here, the one drawing the 48 
votes is eliminated from the race and his name does not appear 
on the printed ballots. Is this procedure legal? 


“Who can vote at a schocl election? Is this privilege re- 
stricted only to those who either have taxable property or 
children in school? Or can both man and wife, either of whom 
has taxable property, vote at said election.” 


The law authorizes the formation of municipal parties in all cities 
and towns. Very few of these municipal parties go under the name of 
Republican or Democratic. Some of the names frequently used are 
‘Citizens’, ‘Conservative’, ‘ivrogressive’, and ‘People’s’. Thirty-five 
citizens may form a city party. 


Each party holds a caucus to place in nomination one candidate for 
each office to be filled. A party should not put up more than one 
candidate for each office. The candidate receiving the highest vote in 
the caucus becomes thereby the candidate of that party for the office. 


There is of course nothing to prevent the minority faction in a 
a caucus from bolting and organizing another municipal party to put 
up another set of candidates. 


Each municipal party must hold its caucus at least fifteen days 
prior to the date of the city election. The certificate of nomination 
of the candidates of each party must be filed with the city clerk that 
many days before the election, Candidates by petition have to have 
their petition on file with the city clerk not less than thirty days 
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before the city election. Voters participating in the caucus of one 
party should not participate in the caucus of some other party. 


With reference to who may vote at school elections, Section 79-204, 
C. S. for 1929, reads as follows: 


“Every citizen of the United States male cr female, who 
has resided in the district forty days and is twenty-one years 
old and who owns real or personal property that was assessed 
in the district in his or her name at the lcst annual assessment, 
or whcse spouse owns real or personal property that was assessed 
in the name of said spouse in the district at the last annual 
assessment, or who has children of school age residing in the 
district, shall be entitled to vote at any district meeting or 
school election held in any district, village or city: Provided, 
all electors at school elections held in cities where registration 
of voters is required shall comply with the provisions of such 
registration law before they shall be entitled to vote.” 


A man and his wife, you will note, may both vote if either of 
them has property that was assessed in the district at the last annual 
assessment. An unmarried person without children or property is 
not entitled to vote at school election. 


Very truly yours, 
C. A. SORENSEN, Attorney General. 


COUNTY COMMISSIONERS—RIGHT TO MILEAGE FOR 
VIEWING ROADS AND BRIDGES 


March 23,1932. 
Mr. William F. Spikes, © 
County Attorney, 
St. Paul, Nebraska. 


Dear Sir: 


You request our opinion as to whether county commissioners are 
entitled to draw mileage for distance traveled in viewing roads for 
the purpose of establishment or vacation, and for viewing bridges for 
the purpose of deciding upon necessary bridge repairs. 


In State ex rel Maltman v. Adams County, 119 Neb. 826, 231 N. W. 
29, our Supreme Court reaffirmed the rule that unless there is a specific 
statutory provision for mileage none can be allowed. 
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The only statutes I am able to find authorizing the payment of 
mileage to county commissioners are Sections 81-5530, Comp. St., 1929, 
authorizing payment of mileage for going to and from fires to county 
commissioners in counties not under township orgarizati»n who are re- 
quired to make a report of fires to the state fire marshal, and Section 
33-128, Comp. St., 1929, as amended by Chapter 65, 1931 Sessions Laws, re- 
lating to the compensation generally of county commissioners. The 
latter section provides: 


“Members of county boards shall each be allowed for the 
time they shall be necessarily employed in the duties of that of- 
fice the sum of five dollars per day and ten cents per mile to be 
paid out of the general county fund,” etc. 


The question then is: Does this provisicn authorize the payment 
of mileage in the cases you mention? 


From the language of the statute above quoted I believe that a 
county commissioner is entitled to mileage where he is required to 
travel in order to perform the duty imposed cn him Ly statute. The sta- 
tutes impose on the county commissioners the duty of determining wheth- 
er a road should be opened vacated or altered and also the duty of 
maintaining bridges and keeping them in 1epair and whenever it 
becomes necessary, in the performance cf these duties that the com- 
missioner shall travel I think ke is entitled to nileage for distance 
actually and necessarily traveled by him in the performance of such 
duties, 


However, in counties having a county highway commissioner, as 
provided in Section 39-1301, Comp St., 1929, as amended by Chapter 79, 
Laws of 1931, the duty of actually inspecting roads and bridges appears 
to devolve ordinarily on that officer, and I do not believe that a 
county commissioner, who is not also the county highway commissioner, 
can perform the services which the statute puts on the highway com- 
missioner and receive either salary or mileage for such services. 


It was held in Maltman v. Adams County, 119 Neb. 826, 231 N. W. 
29, that a county commissioner is not entitled to mileage for directing 
road work. 


This has been a difficult question to answer and I am not giving 
this opinion with any positive assurance that it would be the view 
adopted by our supreme court but it is the view that I should prefer 
to support before that tribunal. 


Very truly yours, 
C. A. SORENSEN, Attorney General 
By HOMER L. KYLE, Assistant Attorney General. 
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COUNTY SUPERVISOR—RIGHT TO PER DIEM AND MILEAGE FOR 
INSPECTING BRIDGES AND SUPERVISING REPAIR THEREOF 


March 31, 1932. 


Mr. Julius D. Cronin, 
County Attorney, 
O’Neill, Nebr. 


Dear Sir: 
You inquire: 


“1, Is a member of a Board of Supervisors in a County 
under Township organization entitled to a per diem of Five 
Dollars per day for inspecting bridges or for time spent in 
connection with the repair or investigation of the stability of 
bridges? 


“2. Is a member of a Board of Supervisors in a County 
under Township organization entitled to mileage for miles 
traveled to inspect bridges or supervise the repair thereof?” 


In answer to the questions you ask I will say: 


1. I am of the opinion that a member of the Board of Supervisors 
in a county such as Holt is entitled to a per diem of five dollers per day 
for the time necessarily spent in inspecting bridges over streams or in 
connection with repair of such bridges. 

“In counties under township organization the expense of build- 

ing, maintaining and repsiring bridges cn public rcads over 

streams shall be borne exclusively by the county within which 

such bridges are located.” (39-12U6, C. S. 1929) 


2. I am of the opinion that a member of the Board of Supervisors 
of your county is entitled to mileage for the distance actually and 
necessarily traveled in inspecting bridges over streams. Investigating 
bridges over streams is not strictly speaking directing road work in his 
district. The correct answer to the question you ask is not entirely free 
from doubt insofar as it relates to mileage for distance travelled in suv- 
ervising the repair of bridges over streams, for bridges strictly speaking 
are a part of the highway, but I am of the opinion, however, that 
even in that case a member of the Board of Supervisors is entitled to 
mileage for the distance actually and necessarily travelled in super- 
vising the construction of bridges over streams inasmuch as the cost 
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in said cases is borne exclusively by the county and there is no pro- 
vision of statute for paying any part of it out of the district road fund. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY SURVEYOR—DUTIES—RIGHT TO COMPENSATION 
April 1, 1932. 


Mr. Ralph J. Nickerson, 
County Attorney, 
Papillion, Nebraska. 


Dear Sir: 
You ask our opinion on the fi llowiag questions: 


“a. Do the county commissicners in a county of less than 
fifty thousand population, withcut placing the county surveyor 
on a salary, have the right to determine the amount that. shall 
be paid annually for the county surveyor’s services and 
expense? 


“b. Does Section 26-1601, in connection with a county with 
less than fifty thousand population, mean that the county sur- 
veyor shall do the work therein mentioned regardless of the 
desires of the county board, or only upon request of the county 
board? 

“c, Does your answer to Question ‘b’ also apply to the 
county surveyor’s duties specified by Sections 26-1611, 39-144 
and 77-2218?” z 

In answer to your question “a”, I will say that I am of the opinion 
that if the county commissioners do not see fit to place the county 
surveyor on a salary basis, as they may do under authority of Section 
33-119, Comp. St., 1929, as amended by Chapter 65, Laws 1931, then 
the county surveyor is entitled to receive the fees as fixed by said 
statute. The commissioners must either put the county surveyor on an 
annual salary, not to exceed $1800.00, or else allow him his statutory 
fees and may not evade the requirements of the statute in this respect 
by allowing a smaller amount in their annual estimate than that re- 
quired to meet the provisions of the statute. 
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In answer’ to your quesiion “b”, I am of the opinion that Sec. 
26-1601 contemplates that any cwner of real estate in the county may 
call upon the county surveyor to make a survey of his land and that 
the surveyor is bound to comply. His duties as ccunty engineer are, 
in a sense, dependent cn the will cf the coun:y board in that the 
building of public improvements mentioned in Section 26-1601 must be 
initiated by action of the county Loard. The board having determined, 
however, to build any cf such improvements it becomes the duty of 
the county surveyor to perform the duties with respect to such im- 
provements which are put on him by the statute, and the county board 
has no power to dictate otherwise. 
In answering your question “c” I would say that in my opinion 
no general rule can be laid down. LKach statute must be construed 
separately according to the rules of construction usually adopted by 
the courts. The duties prescribed in Section 26-1611 seem to me to he 
required of the county surveyor regardless cf the wishes of the county 
board or of anyone else. ‘Tle san.e is true, I believe, of the provisions 
of Section 39-144. 


As to Section 77-2218, the only provision I find is: “All contracts 
for permanent improvements shell be let by the county board, by com- 
petitive bids after the plans and specifications therefor drawn by the 
county surveyor or engineer have been filed with the county clerk of 
each respective county.” 


This seems to me to refer to the duties of the surveyor as county 
engineer which are defined in Section 26-1601, and my answer to your 
question would be the same as to question “b”. When the board has 
determined upon the construction of son.e improvement the plans 
and specifications must be drawn by the county surveyor, but the 
decision as to whether such improvements shall be made rests with 
the board. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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COUNTY SUPERINTENDENT~--LIABILITY FOR LOSS OF COUNTY 
INSTITUTE FUNDS THROUGH BANK FAILURE 


April 6, 1932. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 
The question is asked: 


“Tf I lost the Adams County Institute Fund at the time of 
the failure of the First Nations] Eank on October 6, 1931, can 
the county board of supervisors hold that against me as a per- 
sonal account? In other werds should they expect me to pay 
it?” 


In answer to the question I will say that in my opinion a county 
superintendent is liable for county institute funds deposited by her 
in a bank and lost because of the bank’s failure, although I know of 
no case where that precise question has been passed upon by the 
Supreme Court. In the case of Bysh v. Johnson County, 48 Neb. 1, 
the Supreme Court held that: 


“The duty imposed on a county treasurer by law, and as- 
sumed by him, of safely keeping, acccunting for and turning 
over the public funds which come into his hands by virtue of 
his office, is an absolute one; and where his bond is conditioned 
for the faithful performance of the duties of the office by him, 
the sureties on the bond are bound and liable in like manner 
and their responsibility is the same as that of their piincipel 
and it will be no defense of either of the parties, in an action 
on the bond to recover public funds, predicated on an alleged 
failure of the treasurer to account for or pay them over, thet 
the funds have been lost or stolen without the fault or neg- 
ligence of the treasurer.” 


This case arose before there was any law authorizing a ccunty 
treasurer to deposit public funds in his hands in a bank under certain 


conditions. 


I know of no law at the present time which authorizes a ccunty 
superintendent to deposit money in his or her hands in a bank. 


It is said in 46 C. J. at page 1040 thereof that 
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“Even in those jurisdictions where it is held that an officer 
is an insurer of public funds a distinction has been made be- 
tween public funds in the custody of a public office and private 
funds which he is required to hold by virtue of his office 
it being held that in the latter case he occupies merely the 
position of bailee and is absolved from liability if he has exer- 
cised due care and diligence. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY ATTORNEY--RIGHT TO REIMBURSEMENT FOR EX- 
PENSE OF MAKING INVESTIGATIONS 


April 6, 1932. 
Mr. Clyde R. Worral, 
County Attorney, 
Wahoo, Nebraska. 


Dear Sir: 
You say: 


“The question has arisen in Saunders County as to the right 
of the county attorney to be reimbursed for necessary traveling 
and other expenses incidental to making criminal and civil in- 
vestigations where the State of Nebraska and the county of 
Saunders is a party in interest .... Sec. 33-111, C. S. among 
other things, while dealing with the county attorney’s salary, 
says; ‘and traveling and other expenses shall be paid to him 
upon his presentation of his bill for same, accompanied by 
proper vouchers, to the county board of his county’,... The 
statute provides that the county attorney as such is also ex- 
officio county coroner and I ask for your opinion as to whether 
or not is is proper for the county commissioners to reimburse 
the county coroner for his necessary and actual expenses in- 
curred while performing the duties of coroner.” 


In answer to your question I will say that 33-111 refers in my 
opinion more particularly to cases in which the county attorney is 
engaged in the courts of another county in any suit, application or 
motion in which the state or county is any interested party. In all 
such cases the statute provides that he shall receive his reasonable 
and necessary traveling and hotel expenses while so engaged. The 
language of the statute is mandatory in such cases. 
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Where the business in which tke county attcrney is engaged is 
altogether within the county the expenses incurred in looking after it 
are not expressly provided for by 33-111, but in the case of Berryman 
v. Schalander, 85 Neb. 281 the Supreme Court held that 


“The matter of allowing a sum to the county attorney to 
cover actual necessary expenses incurred while investigating 
and prosecuting criminal cases and defending cases brought 
against the county is within the scund discretion of said board, 
and said board may, in the exercise of such discretion, lawfully 
allow and reimburse the county attorney for such expenditures.” 


I am therefore of the opinion that the county board, if it sees fit 
to do so may lawfully reimburse the county attorney for expenses 
actually and necessarily incurred by him in traveling about the county 
and away from the county seat although such business may be trans- 
acted wholly within the county. 


As has been heretofore pointed out if the state or county business 
in which he is engaged is necessarily trarsacted outside the county 
the statute is mandatory that he shall be allowed his reasonable and 
necessary traveling expenses in addition to kis salary. 


Sincerely yours, 
C. A. SORENSEN Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


MAIL ROUTE—DUTY TO KEEP FREE FROM SNOW—EXPENSE 
HOW PAID 


April 6, 1932. 


Mr. Harold C. Rice, 
Palmer, Nebraska. 


Dear Sir: 


We have your letter of March 30th in which you ask our opinion 
and advice regarding the clearing of your mail route from snow as 
provided in Section 39-1314, Comp. St., 1929. 


From your letter it seems that you are a rural mail carrier; your 
road became blocked with snow, your patrons requested the local road 
overseer to open the road as provided in Section 39-1314, and he directed 
them to do the necessary work on the road. When the work was done 
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it was found that there were no funds in the township or road dis- 
trict to pay for this work and the county commissioner refused to 
pay it from the county fund giving as the reason that the route is 
not designated as an auto route and that you were supposed to be 
traveling over it with a team of horses. 


You inquire if the people who cleaned this road have a just claim 
and if it should be paid from the county fund. 


Section 39-1314 provides that the county highway commissioner, 
when notified that a mail route is blockaded with snow, shall proceed 
to open it for the passage of the mails and may, by himself or through 
the district road overseers demand the services of able-bodied men 
with teams and tools to clear such roads and that such persons shall 
be allowed 30 cents per hour per man and 30 cents per hour per team 
for such services, “which expense shall be paid out of the district or 
township road fund upon the certificate of the said road commissioner 
or any of the district road overseers certifying to the time of such 
persons and teams.” 


Your letter does not indicate whether the road overseer was 
authorized by the county highway commissioner to have the road cpen- 
ed or merely ordered it done on his own responsibility. If the latter 
is true, there would be serious doubt, I believe, as to the validity of the 
claims. Even if the work was done by order of the county highway 
commissioner I do not believe that these claims would be proper claims 
against the county but they would be valid against the township or 
road district. In such case they could be allowed and paid when there 
are funds on hand for that purpose. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


POOR RELIEF—DUTY OF COUNTY TO FURNISH MEDICAL AID 


April 9, 1932. 


Mr. Henry Pavlat, . 
County Clerk, 
Sidney, Nebraska, 


Dear Sir: 


In answer to the question suggested by your letter of the 6th in- 
stant, I will say that 68-105 provides among other things that: 
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“It shall be the duty of the county board in each county, 
to provide for all such persons as are unable to earn a livelihood 
in consequence of any bodily infirmity, idiocy or other una- 
voidable cause, the necessaries of life.” 


I am of the opinion that medical attendance and dental work 
may both be classed as necessaries of life under certain circum- 
stances and that when the need for such care arises it should 
be furnished to resident paupers by the county unless the 
pauper has relatives who are of sufficient financial ability to 
support him. (Sec 68-101). 


The Statute provides that: 


“The county board shall issue their warrants or drafts 
on the treasurer for the payment of the expense necessarily 
incurred by them in the support of such poor person.” 


It is true that a county board is not authorized to issue warrants 
for any amount exceeding eighty-five per cent of the levy unless there 
is money in the treasury with which to pay them and that the same 
inhibition obtains as to the making of contracts but in the case of 
Austin Mnf. Co. v. Brown County, 65 Neb. 60, it was held that: 


“It is not unlawful for a county board, after estimate 
made and prior to its meeting as a board of equalization, to 
anticipate the levy for the current year, and contract an in- 
debtedness upon a particular fund within the estimate although 
there is at the time no money in the treasury to the credit of 
such fund for the payment of the indebtedness, if in contracting 
such indebtedness the board remained within the limits pre- 
scribed by the constitution and the statutes.” 


This case is cited with approval in the case of Roberts v Thompson 
and the more recent case of Central Bridge and Construction Company 
v. Saunders County, 106 Neb. 484. 


In the case of Austin Manf. Co. v. Brown County, supra, it is 
said in the body of the opinion that: 


“The first step in the levy of the taxes, that is, making 
the estimate, has been taken; and there is no doubt of the 
authority of the board to anticipate the levy for the current 
year, remaining within the constitutional and statutory limits, 
and enter into such contracts as the welfare of the county 
may require. To accept the construction contended for by 
defendant in error would be to deprive absolutely the county 
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of the right to contract, even for necessaries, in order to trans- 
act the business of the county from the first day of January 
until the levy of taxes for county purposes the latter part of 
May of each year, unless money was in the county treasury 
upon which to draw warrants. This was not the purpose of the 
legislature, and is not the law.” 


I think: the court would make a like ruling in the instant case 
and that if the county board of your county did at.their first meeting 
in January of this year make an estimate of the amount that would 
be necessary for the support of the poor of the county during the 
current year they would have a legal right to order warrants drawn 
for such purpose up to eighty-five per cent of the estimate, provided 
the estimate does not exceed the amount they are permitted by statute 
to levy. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL DISTRICTS—BOUNDARY LINE WHEN BORDERING ON 
STREAM WHICH IS BORDER LINE OF STATE 


April 11, 1932. 
Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You call my attention to the case of one Jesse G. Clark whose 
post office address is Barada, Nebraska and who resides on what was 
formerly an island in the Missouri river but is now attached to the 
mainland on the Nebraska side. 


You inquire as to the right of Mr. Clark to send his children to the 
school in District No. 1 in Richardson County, Nebraska which district 
J assume borders on the Missouri River. 


In answer to your question I call attention to 79-131, Compiled 
Statutes which was passed in 1923 and which reads as follows: 


“That the boundary line of all school districts which border on 
any river or stream that is the boundary line between the State 
of Nebraska and any other state shall be identical with the 
boundary line of the state.” 
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I take it that this brings the land on which Mr. Clark resides 
within the boundary lines of said schocl district No. 1 in which case, 
of course, Mr. Clark’s children are entitled to school privileges in 
that district. 

Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOLS—FREE HIGH SCHOOL TUITION FUND IS 
CONTINUING FUND 


April 12, 1932 


Mr. Herbert L. Cushing, 
Deputy State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


In answer to the questions you ask, I will say that in my opinion 
the free high school tuition fund may fairly be called a continuing fund 
inasmuch as the law provides that if there be a deficiency “it shall be 
provided for in making the levy for the succeeding year; and if a bal- 
ance remain in said fund after all claims have been paid, it shall not 
revert to the county genersl fund but shall remain in the free high 
school fund (79-903). I see no particular objection to dividing up the 
$3000.00 cash now on hand in the fund among the several school dis- 
tricts entitled to share therein giving each its pro rata share of the 
fund but it seems to me as satisfactory a way will be to draw a 
warrant in favor of each school district for the full amount due it for 
the first semester and draw a like warrant for each district at the end 
of the second semester. Warrants not cashed could be registered and 
paid with interest thereon, I think, out of the free high school fund 
levy for next year. 


I make this statement upon the assumption that the levy made 
for free high school tuition is sufficient or about sufficient to pay 
all claims against the fund in full and that the lack of cash in the fund 
is caused by a failure of many taxpayers to pay their taxes rather 
than by a failure of the taxing oflicials to make a large enough levy. 


Sincerely yours. 
Cc. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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ELECTIONS—NAMES WRITTEN ON BALLOT COUNTED-- 
RECOUNT—HOW MADE 


April 13, 1932. 


Mrs. Nellie Thomas, 
Grafton, Nebraska. 


Dear Madam: 
This is in answer to your kind letter of April 9, 1932. 


Names written on the ballot by the voter should be counted 
whether marked with an X or other mark after them or not. 


The judges of election constitute the canvassing board but in case 
the judges cannot agree on the legality of a vote, the clerks can pass 
on the legality of such vote (Sec. 32-903, Comp. St., 1929). 


When a recount is necessary the judges of the election should 
make it if they have not yet certified their count to the village clerk; 
if they have certified their ccunt to the village clerk, then the village 
board shold recount the votcs aid issue certificates of election accord- 
ingly (Secs. 17-511, 32-915. 79-2504, Comp. St., 1929; 86 Neb. 322; 86 Neb. 
694). If you, as an election judge, have sent to the village clerk the 
ballots and a tally book and a pcell book in which you have certified the 
count as made by the judges of election, ycur authority ends and the re- 
count should be made by the village board (Sec. 39-915, Comp. St., 1929; 
46 Neb. 668; 46 Neb. 675). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


TAXATION—REVALUATION OF LAND—GENERAL REVALUATION 
ONLY EVERY FOUR YEARS 


April 18, 1932. 
Mr. Earl L. Lester, 
County Clerk, 
Beaver City, Nebraska. 


Dear Sir: 


You say that petitions will be presented to the board of equalization 
of your county asking for a lowering of the valuations placed on cer- 
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tain tracts of land in your county. Ycu inclose a form of the peti- 
tion to be used and you inquire: 


“1. If when the above named petition is presented to the 
board of equalization and said board finds in favor of the peti- 
tioners, and said board should order a percentage cut on all 
present assessed valuations in Furnas County, will all land in 
Furnas County be subject to the order of re-valuation or just 
those parcels of land named in the petitions. (In all probability 
some land will be omitted from petitions). 


“2. Do you believe that the body of the petition is com- 
plete and regular and that it carries the necessary provisions 
to secure the revaluation cf real estate in Furnas County, 
(We certainly don’t want to circulate these petitions all over 
Furnas County and then have them thrown out on some tech- 
nical point that may be corrected now).” 


In answer to the questions you ask I will say that the law evi- 
dently contemplates that there shall o:ly be a general re-valuation of 
real estate once in every four years. 77-1601, Comp. St., 1929, reads in 
part as follows: 


“All real property in this state subject to taxation shall be 
assessed on the first day of April, 1926, and every fourth year 
thereafter, which assessment shall be used as a basis of valua- 
tion for taxation until the next regular assessment. except as 
hereinafter provided.” 


77-1702 provides, however, that the county board of equalization 
may at its meeting in even numbered years 


“equalize the valuation of real property of the county by 
raising the valuation of such tracts and lots as are assessed 
too low, and lowering the valuation of such tracts and lots 
as are assessed too high.” 


I am therefore of the opinion that a ccunty board of equalization 
may change the assessed value of real estate this year when they are 
convinced that such real estate is assessed above its actual value at 
the present time and much greater than its proportionate value as 
compared with the assessed value of other classes of tangible property 
in the county. 


I take it the petition is sufficient in form to authorize the county 
board of equalization to act if it finds upon investigation the facts 
therein stated are true. In fact in the case of Welch v. Douglas County, 
103 Neb. 469, the Supreme Court held that 
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“A county board of equalization may upon proper notice 
raise or lower the valuation of real estate for taxation to 
correct an apparent gross injustice. Rev. St. 1913, Sec. 6437. 


“In such case, no complaint is necessary.” 


I am of the opinion, however, that the law does not contemplate any 
change in the assessed valuation of real estate this year except in case 
of evident error or apparent gross injustice. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL DISTRICT—LIABILITY FOR INJURIES TO PUPILS ON 
SCHOOL GROUNDS 


April 28, 1932. 
Honorable Charles W. Taylor, 


State Superintendent, 
Lincoln, Nebr. 


Dear Sir: 


You submit to this office for answer a letter received by you from 


a County Superintendent in which a statement of fact is made and a 
question asked thereon as follows: 


“In some districts children are riding horseback to school. 
The horses are tied in the school yard as the location is such 
that they cannot be tied outside. Supposing that a child should 
be injured by a horse when so tied or if the children should 
ride the horses during intermission and some child should be 


injured, would the district or school board be liable for dam- 
ages?” 


In answer to the question asked I will say the neither the school 


district nor members of the district board will be liable to damages in 
such a case. 


Of course, a moral obligation rests upon the members of a school 
board to see that the school house and grounds which are under their 
jurisdiction are reasonably safe for the children who attend school there. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


448 REPORT OF ATTORNEY GENERAL 


PAUPER RELIEF—LIABILITY OF COUNTY BOARD FOR 
April 28, 1932, 


Mr. U. H. Franklin, 
County Clerk, 
Seward, Nebraka. 


Dear Sir: 
You inquire: 


“Where the county general fund is depleted, and warrants 
for 85% of the levy have teen drawn, and no cash in the treas- 
ury, is the Board of Supervisors as a board, or individually 
liable for the support of the poor?” 


In answer to your question I will say that in my opinion the 
members of the county board are not personally liakle for the support 
of the poor of your county under the circumstances outlined by you. 
It may be that it is possible for your county to still care for the indigent 
poor who are residents of the county and whcse circumstances are 
such that the county is charged with the duty of maintaining them. 


I presume your county board made an estimate at its first meeting 
in January of the amount that would be necessary to pay the expenses 
of the county during the ensuing year. (Sec. 26-108). If it did I 
am of the opinion that it can still care for its poor unless it has already 
entered into contracts which will absorb eighty-five per cent of that 
estimate, 


In the case of Austin Manufacturing Co. v. Brown County, 65 Neb. 
60, the supreme court of this state said: 


“It is not unlawful for a county board, after estimate 
made and prior to its meeting as a board of equalization, to an- 
ticipate the levy for the current year, and contract an indebt- 
edness, upon a particular fund within the estimate, although 
there is at the time no money in the treasury to the credit 
of such fund for the payment of the indebtedness, if in con- 
tracting such indebtedness the board remain within the limits 
prescribed by the constitution and the statutes.” 


The decision in that case is cited with approval in the more recent 
case of Central Bridge and Construction Co. v. Saunders County. In the 
case of Austin Manufacturing Co. v. Brown County, supra the contract 
was for the purchase of road graders and no obligation connecting 
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therewith existed upon the part of the county until it entered into a 
contract for their purchase. It cccuis to me thet if in that case a 
contract for the purchaes of road graders was upheld, in the instant 
case a contract for the support of the poor who are already a county 
charge will be upheld where the conditions of the two counties as to the 
levy of taxes is indentical. 


Very truly yours, 
C. A. SORENSEN, Attorney General 
By GEORGE W. AYRES, Assistant Attorney General. 


DEPUTY SHERIFF—COMPENSATION—RIGHT TO COMMISSION 
ON PERSONAL TAXES COLLECTED 


May 11, 1932. 


Hon. Ben H. Burritt, 
County Attorney, 
Ainsworth, Nebraska. 


Dear Sir: 


This is in answer to ycur kind letter of May 5, 1932. You request 
an opinion as to .whether there may be appointed a deputy sheriff 
whose sole duty shall be the ccllection of delinquent personal taxes 
and whose only compensation for his services in this behalf shall be a 
commission on or percentage of the delinquent personal taxes so col- 
lected. 


The sheriff is required by law to pay over to the county treasurer 
all fees earned by him including those earned on the levy and service 
of distress warrants (Secs. 33-120 and 77-1917, Comp. St., 1929). For 
the performance of any of his duties including the collection of delin- 
quent personal taxes on distress warrants, the county board may pro- 
vide the sheriff with such deputies as they shall deem necessary and 
shall fix the compensation of such deputies who shell be paid by war- 
rant drawn on the general fund (Sec. 32-122, Comp. St., 1929). It thus 
appears that the county board may appoint a deputy sheriff who may 
be assigned to personal-tax-collection duty only. But his pay will not 
come directly out of the distress-warrant fees of the sheriff’s office 
as a percentage thereof, but will come out of the county general fund 
directly. We of course, see nothing to prevent the board’s limiting 
the compensation of such deputy to an amount equal to a certain per- 
centage of the taxes collected by him, so long as the required method 
of payment out of the county general fund is observed. The legal dis- 
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tinction may thus ke made devoid of practical consequences injurious 
to the county’s efforts to have its taxes collected. Care should be 
taken to see that the deputy’s pay comes out of the right public pocket 
in the prescribed way. 


In conclusion permit us to say that you are correct in your under- 
standing that the statutes require the sheriff to collect delinquent 
personal taxes by distress warrants issued to him by the county trea- 
surer for that purpose (Secs. 77-1916 to 77-1920, Comp. St., 1929). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General 


SCHOOL DISTRICTS—REAL ESTATE OF—RIGHT TO ACQUIRE 
TITLE BY ADVERSE POSSESSION 


May 11, 1932. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 
You make a statement of fact and ask questions thereon as follows: 


“About forty years ago a school house was built on a man’s 
farm is District 122, Lancaster County, apparently without 
any deed to the site or without any contract for the deed 
to the site as far as can be found in the records at the present 
time. In other words, the school district is a sort of squatter 
on this man’s farm. 


“We would like to know the respective rights of the district 
and the owner in this case. Can the owner collect a reasonable 
price for the amount of land so occupied or has the owner 
lost legal right to any remuneration for the site by virtue of 
abverse possession over this period of years. 


“The owner of the land has been paying taxes, of course, on 
this school house site for forty years. We are informed that the 
taxes and interest at six per cent over the forty year period 
amount to two hundred and thirty-six dollars. 


“The question then arises that if the owner is enitled to 
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a remuneration for the land itself is he entitled to the remun- 
eration for the original land plus the interest on the original 
amount for forty years or would he be entitled to settlement 
on the basis of the present value of the land without any 
interest? 


“If the owner is entitled to remuneration for the value of 
the site, is he further entitled to a refund for the taxes which 
he has paid on this site all these years?” 


In answer to the question you ask, I will say that in my opinion 
if the school district has been holding this land under claim of owner- 
ship for the past ten years or more it has become the owner thereof 
by virtue of adverse possession. If its cecupancy of the land has not 
been under claim of ownership for at least ten years but its occupancy 
has been admittedly by sufferance upon the part of the real owner, it 
acquires no title by virtue of adverse possession alone. I doubt, however, 
whether even in that case the owner can dispossess the district at this 
time or compel it to pay for the grcund although if the school house 
was removed to another location the owner cculd doubtless take possesson 
of the ground on which it now stands. 


If the owner is entitled to compensation it will be for the value 
of the land at the time it is taken and not for its value forty years 
ago together with interest thereon for the past forty years. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TAXES—VALUATION OF LAND FOR—EFFECT ON OF BEING 
IN HIGH TAX SCHOOL DISTRICT 


May 16, 1932. 
Mr. Earl L. Lester, 
County Clerk, 
Beaver City, Nebr. 
Dear Sir: 
You say: 
“Mr. A. owns 160 acres of farm land in School District 


No. 19 but outside of Beaver City Corporate limits. Assessed 
valuation $6000.00 tax for the year of 1931—$172.44, 
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“Mr. B. owns 160 acres of land in school district No. 6 and 
outside of the corporate limits of Beaver City. Assessed valua- 
tion $6000.00 tax for the year 1931—70.44. Lands are of equal 
character and lie adjacent thereto.” 


and you inquire: 


“Does the recent ruling of the State Supreme Court mean 
that as a Board of Equalization that we shall consider the school 
tax in district No. 19 a deciding factor in making the value of 
Mr. A’s farm less.” 


In answer to your question -I will say that in my opinion the 
ruling of the Supreme Court is to the effect that the amount of tax 
assessed against land may be considered in determining the actual 
value of land but that it is not necessarily a deciding factor. 


If because of the very high tax levied against it, it is of less 
value than other tracts in the neighborhood, I am of the opinion that 
it should be assessed at a less value for taxation purposes, but if re- 
gardless of the fact that higher taxes are levied against it than are 
levied against other tracts in the neighborhood, it will sell for as 
much as they will, I know of no reason why it should be valued at 
less than they for assessment purposes. It may be that it has other 
advantages which compensate for the increased tax levied against it. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


HEALING ARTS—RIGHT OF CORPORATION TO PRACTICE 
May 27, 1932. 


Dr. K. D. Davis, 
Columbus, Nebraska. 


Dear Sir: 


In your letter of the 16th relative to the right of a corporation to 
practice a profession you inquire if you are right in assuming that 
a corporation formed for the purpose of practicing a profession must 
be made up entirely of duly licensed practitioners of the profession, 
and that ordinary laymen or men not licensed to practice this profes- 
sion would not be permitted to incorporate for such purpose. 

© 
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There are two propositions which I wish to state emphatically at 
the outset: First, no corporation, whether composed of laymen or 
professional men, can lawfully practice uny licensed profession as a 
corporation; Second, any group of men, regardless of whether they are 
licensed to practice a profession or not, may lawfully incorporate for 
any lawful purpose. 


While it is unlawful for a corporation to practice optometry, for 
example it is not unlawful for a group of people, whether licensed 
optometrists or not, to form a corporation for the purpose of hiring 
licensed optometrists to furnish professional services to the public 
under certain conditions. 


Perhaps I can best make myself clear by illustration. 


A corporation has no right to teach school. Only an individual duly 
licensed as a teacher can do that. But there is no legal reason why 
a group of people may not incorporate as a teachers’ agency for the 
purpose of furnishing duly licensed teachers to schools. 


A group of laymen may incorporate to erect and operate a hospital. 
They may employ a staff of licensed physicians and nurses and furnish 
the public with all kinds of medical and surgical services, make charges 
therefore, and divide the profits or share the losses, as the case may be, 
among the stockhclders or incorporators, but the corporation is not 
regarded as practicing medicine. It furnishes medical service to the 
public but does not itself practice medicine. That is done by its li- 
censed employees. 


There is a clear legal distinction between furnishing a service 
and performing a service. Anyone whether a licensee, a layman or 
a corporation, may furnish a service, but if it is a service which can 
only be legally performed by a licensed member of a profession then no 
corporation can perform it and no unlicensed individual working for the 
corporation can perform it. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. hYLE, Assistant Attorney General. 
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GASOLINE BOOTLEGGERS—DUTY OF LOCAL OFFICERS 
TO APPREHEND 


May 31, 1932. 


Honorable Carl E. Peterson, 
County Attorney, 
Hayes Center, Nebraska. 


Dear Mr. Peterson: 


In answer to your letter let us say that under the statutes it is 
the duty of the state sheriff, the-county sheriffs, chiefs of police and 
village marshals, to apprehend and arrest all persons who bring gas- 
oline into the state illegally. It is just as important to arrest and 
prosecute gasoline bootleggers as bootleggers of intoxicating liquor. 


Under the provisions of Section 66-401, C. S. for 1929, “ any per- 
son, firm, co-partnership, company agency, association, corporation, 
state, county, municipality or subdivision of either thereof, who imports 
or causes to be imported into the State of Nebraska” any motor vehicle 
fuel any part of which is “for use, distribution, sale or delivery in the 
State of Nebraska” is a “dealer.” The Supreme Court of Nebraska 
in the recent case of Burke vs. Bass, No. 28213, decided May 20, 1932, 
said: 


“The gasoline tax is imposed by Sections 66-401 to 66-415, 
Comp. St., 1929. Dealers are required to pay the tax. Under 
the statute, the term ‘dealers’ includes any person who brings 
into or produces in the state motor vehicle fuel, which is for 
use, distribution or delivery in the state.” 


Gasoline bootleggers can be prosecuted on several different grounds: 


1. Section 66-402, C. S. for 1929, provides that every dealer in 
motor vehicle fuels must file a certificate with the State Treasurer on 
forms prepared and furnished by the State Treasurer. Failure to file 
such certificate is a violation of the law. 


2. Section 66-403, as amended by Chapter 114, 1931 Session Laws, 
requires every dealer in motor vehicle fuels before engaging in busi- 
ness to procure a license from the State Treasurer. Failure to pro- 
cure a license is a violation of the law. 


3. Section 66-404, C. S. for 1929, requires all dealers to keep a record 
of all motor vehicle fuels purchased or imported. Failure to keep 
such a record is a violation of the law. 


OPINIONS 455 


4. Section 66-45, C. S. for 1929, rs amerded by Chapter 113, 1931 
Sessions Laws, requires all dealers as defined by statute, to file a month- 
ly report with the State Treasurer. Failure to file such a report is 
a violation of the law. 


5. Section 66-405, C. S. for 1929, as amended by Chapter 113, 1931 
Session Laws, also requires dealers to pay a tax of four cents per gal- 
lon, Failure to pay such a tax is a viclation of the law. 


6. Section 66-308, C. S. for 1929, makes it illegal for any person 
to sell or attempt to sell in l.ebras!}a m tor vehicle fuels which have 
not been inspected in the manner provded by law. For violation of 
this particular section the penslty isa fire of not less than $10.00 nor 
more than $100.00, or imprisonmert in the county jail not exceeding 
three months. - Section €6-310 C. S. for 1929. 


7. Under the provisions of Chapter 130, 1931 Session Laws, per- 
sons using motor vehicle fuels as to which a tax of four cents per gal- 
lon has not been paid under the provisions of Section 66-405, c. s. for 
1929, as amended, become pers nally liable for the payment of said tax 
of four cents per gallon. Fail re «f the user of the motor vehicle fuel 
to pay the tax is a violation of the law. Under the provisions of Sce- 
lion 4 of said Chapter 130, any person feiling or refusing to pay seid 
tax when it has not been paid by the person biinging the motor vehicle 
fuel into the state, is guilty of a misdemeanor and upon conviction 
“shall be punished by a fine of not less than $25.00 nor more than 
$500.00, or by imprisonment in the county jail for not less than thirty 
days nor more than ninety days for each offense.” 


Section 66-410, c. s, for 1929, provides the penalties for failure to 
file certificate, to secure a license, keep a record, file a report, and 
pay the tax. Said section reads as follows: 


“Any dealer, person, firm, co-partners! ip, company agency, 
association or corporation who shall viclate any provisions of 
this Act, or who shall fil or refuse to pay such tax when due, 
or who shall knowingly mske any false statement in any state- 
ment or report required by this Act, or any person, firm, co- 
partnership, company, agency, association or corporation making 
any false statement in connection with an application for the 
refund of any money or tax as provided in this Act, or collecting 
or causing to be repaid to him or to any person, any tax without 
being entitled to same under the provisions of this Act, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be punished by a fine of not less than twenty-five dollars 
nor more than five hundred dollars, or by imprisonment in 
county jail for not less than thirty days nor more than ninety 
days for each offense.” 
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I call your special attention to the fact that the statute defines 
a “dealer” as not orly one who imports motor vehicle fuels, but also 
one who “causes to be imported into the State of Nebraska” motor ve- 
hicle fuels. Any person, association, or corporation, therefore, who em- 
ploys or causes some other person to bring into the state motor vehicle 
fuels, is within the meaning of the statute a “dealer” and must comply 
with all the laws governing dealers. If such a “dealer” fails to file the 
certificate, secure a license, keep a record, or pay the tax, on any gas- 
oline which comes into his possession and control, he is subject to 
prosecution in the county in which he transacts business. He is equally 
guilty with the person who actuelly hauls in the motor vehicle fuels. 


Thousands of gallons of bootlegged gasoline are being brought into 
the state. I solicit your earnest cooperation in the enforcement of the 
gasoline tax law. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 


SCHOOL DISTRICTS—WARRANTS OF—MUST BE PRESENTED 
FOR PAYMENT WHEN 


June 1, 1932. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by 
you in which the writer says 


“We gave our school teacher a warrant and January 5, 1932, 
the bank was closed and so was our funds for District 54, and 
now she has that warrant yet and I can’t get the treasurer and 
moderator to pay it. They say that I am mistaken and that 
she will have to wait until the bank opens again, that she had 
plenty time to cash it. (I wonder how? She didn’t take any 
Xmas vacation).” : 


and he asks how long can a check or warrant be held before it is 
presented for payment. 


In answer to the question asked, I will say that a school district 
warrant is presented in time in my opinion if it is presented at any time 


a 
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wthin five years from the date of its issue but a bank check should 
be presented within a reasonalle time which varies according to cir- 
cumstances, 


“It is well settled that, in the absence cf special circum- 
stances, when the person receiving the check and the banker 
on whom it is drawn are in the same place, it must be presented 
for payment the same day or at least the next business day 
after it is received; but where the check is received on Sat- 
urday, the payee has until the close of banking hours on Mon- 
day to present it. It is not necessary to present it on the day 
it is received, except perhaps where the hclder knows the bank 
is in a precarious condition.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


INHERITANCE TAX PROCEEDINGS—ASSESSMENT OF COSTS 
WHERE TWO OR MORE COUNTIES CONCERNED 


June 2, 1932. 


Mr. Carroll Thompson, 
County Attorney, 
Fullerton, Nebraska. 


Dear Sir: 
You say: 


“A resident of Nance County died leaving property in 
Nance, Keith and Nuckclls County, Nebraska. From size of 
the estate it appeared there might be an estate tax, taxable 
against said estate. A tax appraiser was appointed in Nance 
County and gave due notice to the county attorneys of the 
other counties, 


“Upon the hearing it appeared that the said estate was not 
taxable. The county judge issued a decree and taxed the costs 
to the three counties in proportion to the value of the property 
they held. 


“Section 77-2211, Compiled Statutes of Nebraska, recites 
‘the appraisers shall be paid by the county treasurer out of 
any funds he may have in his hands on account of such tax 


458 REPORT OF ATTORNEY GENERAL 


on the certificate of the county judge a reasonable fee to be 
fixed by the county judge together with legal mileage . . . all 
costs made or incurred under this article shall be paid by the 
county treasurer out of any funds he may have in his hands 
on account of such tax on the certificate of the county judge.’ 


“Nuckolls and Keith counties ave refused to pay their 
share of this appraisment. What would be your interpretation 
of the law as to the liability cf these counties to pay their 
share?” 


This office has heretofore expressed an opinion that the costs 
of a proceeding to determine whether an inheritance tax is due from 
any estate and the amcunt of such tax, if there is any tax due, may 
lawfully be paid out of any inheritance tax money he may have in his 
hands and that he is not necessarily limited in making such payment 
to the inheritance tax money derived from the particular estate in 
which the work is done. To that opinion we adhere. The law provides 
for the appointment of an appraiser who by leave of the county judge 
may issue subpoenas and compel the attendance of witnesses before 
him. The law not only provides that such an appraiser shall be paid 
a reasonable fee as well as legal mileage, but it also provides that the 
witnesses and the officer who serves the subpoenas upon them shall 
be paid. 


If these varicus parties can only look to the estate in which the 
work is done it occurs to us that it would often happen they could 
not be paid although the law says they shall be paid (See 77-2211). 
It sometimes happens, of course, as it did in this case that no inheri- 
tance tax is due from an estate but frequently this cannot be known 
until after the appraisal. 


It sometimes happens also that the amount of the inheritance tax 
levied against an estate is so small that it will not pay the reasonable 
charges of appraisers, officers and witnesses. 


It occurs to us, therefore, that justice requires that such expenses 
be paid out of the aggregate of the inheritance tax fund in the hands 
of the county treasurer, rather than that appraisers, officers and wit- 
nesses should receive no compensation in cases where contrary to 
expectation when inheritance tax proceedings are instituted it turn 
out that no such tax is due from an estate. 


The question of the apportionment of costs to the several counties 
in which the deceased owned real estate when it is finally determined 
that no inheritance tax is due is another matter. An apportionment 
of costs seems to be equitable where inheritance tax proceedings are 
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instituted in good faith but in the absence of any statute providing 
for an apportionment of ccsts among the counties in such cases I 
doubt whether contribution can be compelled from the counties other 
than that in which the admiristration of the estate is pending. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


CONSOLIDATED SCHOOL DISTRICT—LIABILITY ARISING FROM 
TRANSPORTATION OF CHILDREN TO AND FROM SCHOOL 


June 3, 1932. 


Mr. Wm. Samuelson, 
Trumbull, Nebraska. 


Dear Sir: 


This is in answer to your kind letter of May 27, 1932 asking 
several questions regarding legal liabilities aiising out of the employ- 
ment of drivers with trucks to transport children to and from school 
in consolidated school districts. 


The pertinent statute is Section 79-2408, Comp. St., 1929, reading 
as follows: 


“The board of education of every such district shall pro- 
vide for the transportation over established public highways 
of rural pupils. The board of education may make arrange- 
ments with the parents to transport their own children of school 
age. When transportation is furnished by the board of ed- 
ucation, the public conveyance transporting said pupils shall 
be routed so that it passes on regular schedules at points on es- 
tablished public highways near the homes of pupils to be 
transported. When said board shall make arrangements with 
parents to transport their cwn children, they are hereby au- 
thorized to compensate the parents for such service in such 
reasonable amount as the board may fix. When the board of 
education employs a driver to transport the pupils from their 
homes to the school and return by means of a public convey- 
ance, said driver so employed shall be employed as and shall 
be an independent contractor for said purpose of transporta- 
tion and shall assume all liability arising from, out of or be- 
cause of his negligence in performance of said contract for 
transportation, to the exclusion of said school district and the 
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school board or any member thereof and he shall give a surety 
bond not exceeding five thcusand dollars, the premium on 
which shall be paid out of the school district treasury, con- 
ditioned for the payment by such driver, or his substitute, of 
any and all damages that may accrue to any person or persons 
by reason of any negligence or carelessness in transporting 
said pupils from their homes to said school and return. Said 
board of education is authorized to establish such rules and 
regulations as may be necessary to carry out the provisions 
of this act.” 


You first inquire as to who must buy the motor vehicle and driver’s 
licenses and what kind of licenses must be obteined. If, as you say, 
your district employs divers with their own trucks. as owners of the 
trucks they must, of course, obtain their own motor vehicle licenses. 
We fail to find any law requiring such drivers to have any other 
than the regular motor vekicle and driver’s licenses. 


Your next statement, viz. “that the district can get the license 
without any charge if it is taken out in the name of the school district”, 
is correct. (Sec. 60-314, Comp. St., 1929). 


You next inquire whether when the school district is the owner 
or licensee of the vehicle driven by an employed driver in the trans- 
portation of school pupils, and the driver sustains an accident due 
to his carelessness while driving the vehicle for other than school 
transportation purposes, the school district is liable for persons and 
property injured in such accident. 


You are informed that no governmental agency, school district 
included, is ever under any circumstances, liable for the torts in- 
cluding the negligent acts of any of its agents or servants. This is 
the common law rule and it is also expressed in the above quoted 
statute by the words “to the exclusion of the schocl district”, ete. 
Therefore, there is no chance whatever of the school district ever in- 
curring a liability under the circumstances described in your letter. 
The driver, of course, is liable, but the school district will not be in- 
terested in this liability. 


You next inquire as to whether the school districts liability in- 
surance policy on its school vehicles covers accidents with the vehicles 
while being used for purposes other than the transportation of school 
children. What the liability policy covers is shown by the policy itself. 
Since we do not have the policy before us, we cannot answer this 
question. You should submit the policy to a private, local attorney 
for the school district and have him tell you what the policy covers. 

You last inquire whether the school law requires the driver of 
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a school bus to give a bond and if so how much. As you will see 
from the above quoted statute, whether the vehicle is school-owned 
or school-licensed or not the employed driver is an independent con- 
tractor and must give the bond and its amount is not to exceed 
$5000.00 as may be determined by the schocl board. 


Sincerely yours, 
C. A. SORENSEN, Attorney General 
By CLIFFORD -L. REIN Assistant Attorney General. 


OSTEOPATHS—KhIGIT TO FRACTICE O} TOMETRY 
June 8, 1932. 


Dr. Leo C. Hewitt, 
Neligh, Nebraska. 


Dear Sir: 
You inquire: 


“Will you kindly inform me if all licensed osteopaths in 
the State of Nebraska have the privilege of practicing op- 
tometry. If there are exceptions, will you lindly state them.” 
Section 71-1705, Compiled Statutes, 1929, provides: 


“Every license issued under this division shall confer upon 
the holder thereof the right to practice Osteopathy in all its 
branches, as taught in the Osteopathic colleges recognized by 
the American Osteopathic Association.” 


Section 71-1603, Compiled Statutes, 1929, requires all applicants for 
a license to practice Optometry to pass an examination in the subjects 
of “theoretic optometry, theoretic optics, practical optics, anatomy 
and physiology and opthalmology.” 


If the Osteopathic colleges recognized by the American Osteopathic 
Association teach the subjects enumerated in Section 71-1603, I am of 
the opinion that all licensed osteopaths may lawfully practice optom- 
etry. If these colleges do not teach any or all of these subjects, I am 
of the opinion that no licensed Osteopath is entiJed to practice optom- 
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etry. The question is simply one of fact as to the subjects taught in 
recognized schools of csteopathy and I am not able to state what the 
fact is in this regard. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


CONSTABLES—-REMOVAL OF FROM OFFICE FOR MISCONDUCT 
June 10, 1932. 

Hon. Ernest L. Reeker, 

County Judge, 

Madison, Nebraska. 


Dear Judge Reeker: 


This is in answer to your kind letter of June 3, 1932, in which you 
state and inquire: 


“Will you kindly advise me at your earliest convenience 
under what section of the statute a private citizen or a county 
attorney can proceed to bring ouster proceedings against a con- 
stable on the grounds of gross misconduct.” 


The pertinent, specific sections are Sections 27-520 and 28-724, 
reading as follows: 


“Tt shall be the duty of each justice of the peace, munici- 
cipal judge and each county judge to appoint one constable. 
Said constable shall be appointed by the justice or court im- 
mediately after taking office. Each of said constables shall 
serve for a term of two years unless sooner removed by the 
court, which power of removal is hereby given.” 27-520. 


“Any magistrate, clerk, sheriff, coroner, constable, county 
commissioner, justice of the peace, recorder, county surveyor, 
county attorney or any ministerial officer, who shall be guilty 
of any palpable ommission of duty or who shall wilfully or 
corruptly be guilty of malfeasance or partiality in the discharge 
of his official duties, shall be fined in a sum not exceeding 
two hundred dollars, and the court shall have the power to add 
to the judgment that any officer so convicted shall be removed 
from office. It shall be the duty of the court, when the judge- 
ment shall extend to removal from office, to cause immediate 
notice of such removal to be given to the proper department 
in order that the vacancy thus occasioned may be filled.” 28-724 
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From Section 28-724, ycu will chserve that removal for mis- 
conduct malo animo is by judgement of a court of competent juris- 
diction following conviction therein of viclating said section. The 
county attorney is, of ccurse the authentic officiel to institute and 
conduct all prosecutions for the violation of criminal statutes in- 
cluding said Section 28-724; although private persons may take the 
initiative by signing complaints and giving evidence of all criminal 
acts including those dencunced by Section 28-724. 


Removal of constalles for any cause or n> cause except mis- 
conduct malo animo is by the court which appointed the constable 
(Sec. 27-520, Comp. St., 1929). No private citizen, county attorney 
or other official can control in any way this general power given 
the respective courts to rem ve their own corstakles with or without 
cause. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


COUNTY BOARD OF EQUALIZATION—POWER TO ADJUST 
VALUATIONS AMONG PRECINCTS 


June 13, 1932, 


Miss Grace Berger, 
County Clerk, 
Douglas County, 
‘Omaha, Nebraska. 


Dear Miss Berger: 
Your letter at hand reading as follows: 


“At the request of all individuals who will constitute the 
Board of Equalization in Douglas County, Nebraska, and as 
Clerk of this Board of Equelizaticn, which will convene on 
June 14, 1932 I am writing to you because the Board Members 
desire an opinion as to whether the Board of Equalization can 
proceed in the matter of adjusting valuations among the various 
precincts in the manner as outlined in the form of resolution 
tentatively drawn—a copy of which I am enclesing. 


“Your opinion will be very valuable to our board and the 
sooner we can receive it, the more convenient it will be for us 
to map our course of proceedure before the Board actually 
meets. 
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“Realizing that you are in close touch with the problems 
ef other counties in the State, and that you will be in close 
touch with the matters confronting the State Board of Equal- 
ization this year, we are anxicusly awaiting your opinion.” 
resolution reads as follows: 


“RESOLUTION 


“WHEREAS, the Constitution of the State of Nebraska 
commands that taxes shall be levied by valuation uniformly 
and proportionally upon all tangible property and franchises, 
and 


“WHEREAS, the Statutes of the State of Nebraska make it 
the duty of the County Board of Equalization in compliance 
with the Constitu‘ional requirement, to ascertain whether the 
valuation of one Township, Precinct, or District, bears a just 
relation to all Townships, krecincts or Listricts in the County, 
with a view to producing a just relation between all of the val- 
uations of the property of the County, and authorizes the 
County Board to make such adjustment by the addition or 
reduction of such a sum, to or from the assessed valuation, 
as may be necessary to produce a just relation between ail the 
valuations of the property in the County; and in that connec- 
tion the Statutes of Nebraska authorizes the County Board 
of Equalization to consider lands, lots and personal property 
separately, and determine a separate rate of addition or re- 
duction for each of the classes of property as may be neces- 
sary to adjust the equalization thereof in order to produce a 
just relation between all the valuations of the property in the 
County; and pursuant to said Constitutional requirement, and 
Statutory authorization, the County Board of Equalization of 
the County of Dcuglas, in the State of Nebraska, being advised 
in the premises, after careful investigation and testimony ta- 
ken, finds: 


“J. That the assessed valuation of lands with the improve- 
ments thereon in Union Precinct, in the County of Douglas 
and State of Nebraska, does not bear a just relation to all of the 
valuations of the property in said County, in this, that the 
lands in said Union Precinct are assessed in excess of their actual 
value, and are assessed at a greater percent of their actual 
value than is the tangible property in the other Townships, 
Precincts and Districts in said County, and that the lands in 
said Union Precinct should be reduced ____ per cent, in order 
that it may bear a just relation to all the valuations of the 
tangible property in said County.” 
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2. (Similar allegations to other taxing districts in county.) 


“NOW, THEREFORE, BE IT RESOLVED By the County 
Board of Equalization in and for the County of Dcuglas, in the 
State of Nebraska, that the assessed valuations upon lands 
with the improvements thereon in Union Precinct in said 
County of Douglas, be and the same are hereby reduced ____ 
per cent; 


“That the assessed valuations upon lands with the improve- 
ments thereon in McArdle Precinct, in said County of Douglas 
be, and the same are hereby reduced ____ per cent;” 


(And so forth for the remaining real estate assessment 
districts in the county and in the City of Omaha.) 


The County Board of Equalization may equalize among the several 
precincts and taxing districts in the year 1932. The authority for such 
action is found in Section 77-1762 C. S. for 1929, reading in part 
as follows: 


“The county board shall hold a session of not less than 
three and not more than twenty days, for the purpose contem- 
plated in this section, commencing on the first Tuesday after 
the second Monday of June each year and shall: . . . Third. 
Ascertain whether the valuation of one township, precinct 
or district bears just relation to all townships, precincts or 
districts in the county; and may increase or diminish the 
aggregate valuation of property in any township, precinct or 
district, by adding or deducting such sum upon the hundred as 
may be necessary to produce a just relation between all the 
valuations of the property in the county. It may consider lands, 
village or city lots and personal property and different classes 
of personal property, except property assessed or valued by the 
state board of equalization and assesment, separately, and 
determine a separate rate per cent of addition or reduction for 
each of the classes of property as may be necessary to adjust 
the equalization thereof.” (Third subsection.) 


You understand of course that there is a difference between equal- 
ization and reassesment. Subsection three, supra, authorizes equaliza- 
tion. The authority of the County Board of Equalization to 
reassess real estate under certain conditions is set out in subsection 
two of said Section 77-1702, reading as follows: 
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“Second. At its meeting in 1912 and every second year 
thereafter equalize the valuation of real property of the 
county by raising the veluation of such tracts and lots as are 
assessed too low, and lowering the veluation of such tracts and 
lots as are assessed too high; but in cases of evident error of 
assessment or of apparent gross injustice in over-valuation or 
undervaluation of real property, the county board of equalization 
may at its annual meetings consider and correct the same by 
raising after due notice has been given to the interested party 
or parties, or by lowericg the assessed valuation of such real 
property. Jn cases where farm lands or real property consisting 
of city, town, or village blocks or lots have been assessed as 
entities and after time of such assessment part or parts of 
such entities have been transferred by the owner or owners 
thereof to another party or to other parties by sale or other- 
wise, then the county board may at such annuel meeting as 
board of equalization apportion the jvst and equitable propor- 
tion of the assessed veluation of such entities to the various 
parcels of lands into which such entilies have by transfer of 
title been divided, upon notice given to the parties of such 
transfer.” 


In equalizing the County Board of Equalization can not deal with 
individual assessments nor take into consideration inequalities as between 
individual taxpayers, but deals only with the valuation of the taxable 
property of a precinct or taxation district as a whole. The County 
Board cannot under the guise cf equelization lower valuations merely 


for the purpose of making such decrease. However, when a decrease 
results incidentally in the equalization of property, so that all property 


may bear its equitable proportion of the burden of taxation, such re- 
sulting incidental decrease is within the legitimate exercise of the 
power to equalize. - Hacker vs. Howe, 72 Neb. 385, 101 N. W. 255. 


In order to effect an equalization it is the duty of the board to 
ascertain whether the valuation in each district bears a just relation 
to that in all the other districts, and if it does not, the board js to 
increase or diminish the aggregate valuation in any district by adding 
or deducting such a percentage as will in its opinion be necessary to 
produce such relation. For this purpose the board may take as a stand- 
ard the particular district assessment roll which in its judgment most 
nearly represents a true and just valuation and make the others conform 
to it. - 37 Cyc. 1075. 


Under the existing laws on the subject the authority of the County 
Board of Equalization in the matter of equalizing between precincts 
and taxing districts is similar to the authority of the State Board cf 
Equalization and Assessment to equalize between counties. In the case 
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of Hacker vs. Howe, supra, is set out the extent and limitations of the 
authority of the State Board of Equalization in equalizing between 
counties. We quote from that opinion, as applicable to the authority 
of a county board of equalization, the following: 


“Concerning the contention that the state board in respect 
of the action taken did not equalize but reassessed the pro- 
perty of the several counties raisng the aggregate valuations 
thereof according to the percentage applied to each county, it 
may be said that, mai ifestly, the board has no power to increase 
valuations merely for the purpose of making such increase. 
The limitations of law relative to tax levies, the fixing of 
valuations and the equalization thereof, cannot be nullified 
and rendered impotent by an attempt to increase the aggregate 
of the grand assessment rolls under the guise of equalization. 
Poe v. Howell, 67 Pac. (New Mex.) 62; State v. State Board of 
Equalization, 18 Mont. 473, 46 Pac. 266; 1 Desty, taxation, 505. 
Eut, in the case at bar, we think it clear that the increase re- 
sulting from the action of the state board was purely incidental 
to a proper equalization of the assessment of the different 
counties as returned to that body. From the action taken, it 
is fairly inferable that, in 66 of the $0 counties of the state, 
property was found to be essessed uniformly and at its actual 
cash value, while, in 24 counties the veluations placed upon 
property generally were reatively too low and required, in order 
that the rule of u:iformity might be observed and equality at- 
tained, a raise of the aggregate valuation of these increased 
from two per cent, in one instance to ten per cent, in others. 
Surely it may not be said that, it having been ascertained that 
so nearly all of the preperty of the different counties had 
been assessed at its true velue, in crder to properly adjust 
and equalize there must be a reduction of a certain percentage 
in this larger number of counties and a corresponding increase 
and less than wes ordered in the smaller number, so that the 
grand total of the assessment roll should not be disturbed. 
While a plan or method of raising the value of some of the 
counties and lowering others may be generally resorted to in 
order to bring about equality, yet it would, in the present in- 
stance, be in a measure a perversion of the law to reduce below 
its actual value by far the larger proportion of the property 
in the state subject to taxation for the purpose of avoiding an 
actual increase in the total valuation of all property. The 
statute does not limit the state board in the matter of equaliza- 
tion to the aggregate value as shown by the returns of all 
different counties. Its provisions are that the board may in- 
crease or decrease by per centum to be added to or deducted 
from the aggregate value of the different counties to make 
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them conferm to law. Of ccurse they have a’ therity to equalize; 
and to equalize is to adjust differences in values so as to bring 
all to a common standard, and to the end that all property 
asssessed shell bear its just proportion of the burdens of 
taxation. Where equalization is the main object and the in 
crease resulting therefrom is incidental, we think the action 
is undoubtedly a legitimate exercise of the powers conferred 
upon the board, If the object appears to be to raise the 
aggregate of the total assessed valuation, such action would 
in our judgment, have to be condemned as an unwarranted 
exercise of the authority to equalize. The subject has re- 
ceived some consideration from the court in Suydam v. Merrick 
County, 19 Neb. 155, under a statute which prohibited the 
raising or lowering of the total valuation of the assessment 
roll of the county. It is there said: 


“It is the duty of the board to find this medium - that is, 
the mean between the lower and the higher values - adopt it 
es the true standard, and raise the one extreme and lower the 
other to it and thus leave the general result or common 
aggregate of veluation of the property of the whole ccunty 
neither raised nor lowered, “except in such an amount as may 
be actually necessary and incidental to a proper and just equa- 
lization.’” See also Bardrick v. Dillon, 7 Okla. 535, where it 
is held that a county board of equalization may adopt as the 
basis for equalization the assessment of a township which, 
in their judgment, most nearly represents the true cash val- 
uation, and add to or deduct from other townships such per 
cent, as will cause them to conform in valuation to the one 
adopted as a basis, and this notwithstanding such action may 
either increase or decrease the aggregate valuation as shown 
by ell the township returns. The rule as thus announc- 
ed in the opinion cited is probably stated too broadly. 
The opinion apparently overlooks the fact that the valuation 
of property assessed for taxation is primarily for assessing of- 
ficers, and that boards of equalization except as conferred by 
statutes are not authorized to change the result, and then only 
in order to effectuate an adjustment of values so as to bring 
about uniformity. Our statute, we think, contemplates that 
the state board of equalization may equalize valuations as 
between the different counties in the sense the word is usually 
and ordinarily understood. That is, the state board is empower- 
ed to correct and adjust inequalities in valuation to the end 
that all property shall relatively be valued on the same basis 
for purposes of taxation, as near as the same is practicable. In 
either view of the subject, however, the action taken by the state 
board was within the scope of its powers, and the increase 
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in the aggregate valuation of the equalized assessments re- 
sulted only incidentally to the main object sought to be accomp- 
lished.” 


There are, therefore two questions of fact to be considered by the 
Douglas County Board of Equalization in connection with the proposed 
resolution: 


1. Is the main object and purpose of tke resolution equalization 
between the various precincts and taxing districts in Douglas County? 


2. Will the resulting decrease in the aggregate valuation of the 
county be merely incidental to the main object sought to be accomp- 
lished? 


Very truly yours, 
C. A. SORENSEN, Attorney General, 


SCHOOL DISTRICT—HOW REAL ESTATE DETACHED FROM 
June 14, 1932 


Mr. W. F. Spikes, 
County Attorney, 
St. Paul, Nebraska. 


Dear Sir: 


Speaking with reference to one who has been attached temporarily 
to a consolidated district for school purpose by the districting committee 
under the provisions of 79-2407, you ask: 


“Whose consent should the landowner get in order for his 
property to be detached from the district to which he has tem- 
porarily been assigned and attached to some other district?” 


Your question is answered under certain conditions, I think by 
79-2407 which reads in part as follows: 


“Said fragment shall revert to the contiguous proposed 
consoldiated district to which it properly belongs when a con- 
solidation is effected in said contiguous proposed consolidated 
district, or the district committee shall have the power, if it 
deem best, to restore the old district to which said fragment 
originally belonged and authorize said old district to operate 
temporarily as a de facto district until a consolidation is effected 
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in the proposed consolidated district of which said fragment 
is a part.” 


You will observe that if the consolidated district to which he pro- 
perly belonged but which was not organized as a consolidated district 
at the time he was temporarily annexed to another consolidated district, 
does afterwards organize as a consolidated district, he reverts to that 
district or the district may restore the old district to which he originally 
belonged, in which he reverts to that district. 


If neither one of these things happens I know of no way by which 
he can be transferred to another district, except by a petition from each 
district affected and the affirmative action of the county superintendent. 
In answer to your second question I will say that where one has been an- 
nexed temporarily for school purpcses to a consolidated district which 
has an existing bonded indebtedness, I 2m of the opinion that his pro- 
perty is not subject to tax to pay off that indebtedness. 


I am not sure, however, that his property may not be taxed so long 
as he remains n the district to help pay off a bonded indebtedness 
incurred during the time that he is attached to the district. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL DISTRICT—LIABILITY UNDER WORKMEN’S 
COMPENSATION LAW 


June 18, 1932 


Mr. G. W. Rosenlof, Director, 
Secondary Education and Teacher Training, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter written to The 
Nebraska Farmer by Mr. J. Ernest Bell of Superior, Nebraska, in which 
he says: 


“Nearly two years ago the school director employed a man 
to clean out the well at the country school house. The man 
was using his own tools, something slipped, after he had pulled 
the pump and the man’s arm was broken. He refuses to pay 
the bills for taking care of the arm, claiming that the school 
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district is liable under the ‘Workman’s Compensation’ law or 
‘Public Liability’ law. So the doctor and the hospital have 
filed a claim against the district. 


“T would like to have your opinion cn this matter.” 


I assume the man injured was working for the district by the day 
or by the hour. If this assumption is correct, I am of the opinoin that 
the district is liable for workman’s compensation to the injured party 
and also to pay reasonable medical and hospital bills for services fur- 
nished him because of the accident, urless the claims are barred by a 
failure upon the part of the injured party to make a claim for comp- 
ensation within one year after the accident occurred. 48-138, Compiled 
Statutes, 1929 Edition, provides that 


“In case of personal injury all claim for compensation 
shall be forever barred unless, within cne year after the ac- 
cident, the parties shall have agreed upon the compensation 
payable under this act, or unless, within one year after the ac- 
cident, one of the parties shall have filed a petition as provided 
in Section 368) (48-135) hereof. In case of death, all claims 
for compensation shall be forever barred unless, within one 
year after the death the parties shall have agreed upon 
the compensation under this act, or unless within one year 
after the death, one of the parties shall have filed a petition 
as provided in Section 3680 (48-139) hereof. Where, however, 
payments of compensation have been made in any case, said 
limitation shall not take effect until the expiration of one year 
from the time of the making of the last payment. In the event 
of legal disability of injured employe, said limitation shall 
not take effect until the expiration of one year from the time 
of removal of such legal disability.” 


If the injured party filed no claim for compensation and if the dis- 
trict paid him no compensation for the injury or hospital or doctor bills 
incurred because of the injury for more than one year after the ac- 
cident occurred, I am of the opinion the claim is now barred and the 
district is not legally bound to pay the bills presented. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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ELECTIONS—COUNTY JUDGE—NO VACANCY WHEN ONE CAN- 
DIDATE REMAINS ON BALLOT 


June 238, 1932. 


Mr. H. G. Greenamyre, 
County Attorney, 
Springview, Neb. 


Dear Sir: 


In answer to your letter of inquiry of the 11th instant, I will 
say that this office adheres to the opinion heretofore expressed that 
where two candidates are nominated at the primary election for the 
office of County Judge or County Superintendent and one of them 
dies or resigns or removes from the county, so there is but one can- 
didate remaining on the ballot for that office, there is no vacancy so 
far as a candidate for that office is concerned and hence no one is 
entitled under such circumstances to be nominated for that office by 
petition. 


You will observe the law does not absolutely require that there 
shall be two candidates for each and every such position to be filled, 
for it provides that 


“When at least two persons shall not file an affidavit to 
have their names placed on the primary ballot for the nomin- 
ation for each position to be filled and the name of a person is 
written in and voted for as a candidate for any of such posi- 
tions, who did not file as aforesaid as a candidate for such 
nomination, such person shall not be entitled to a certificate of 
nomination at such primary election nor have his name placed 
on the general election ballot unless he shall have received at 
least the second highest number of votes cast for such nom- 
ination and unless such a number of votes received shall be 
at least ten per cent of the total vote cast for governor in said 
county at the preceding general election.” (Section 32-1203). 


You will observe too that a nomination for one of the above 
mentioned non-partisan offices can only be made by petition in cases 
where there is a vacancy “as to a nominee for either county judge 
or county superintendent”. (32-1203) 


I take it that where there is but one office to be filled and there 
is one candidate for that office remaining on the ticket no vacancy 
has occured as to a nominee for that office. I take it that if the 
legislature had intended there should be two candidates for such an 
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office in any event it could and would have expressed itself to that 
effect in clear and unambiguous language if it had said: 


“Where for any cause arising after the primary but one 
candidate remains on the ballot for the cffice of County Judge 
or County Superintendent a second candidate for that office 
may be nominated by petition in the following manner.” 


(and followed this with details as to the petition required), instead of 
doing this it provided only for the nomination of a candidate by pet- 
ition in cases where there is a vacancy “as to a nominee.” 


Sincerely yours, 
C. A. SORENSEN Attorney General, 
ky GEORGE \y. AYRES, Assistant Attorney General. 


SCHOOL DISTRICT—EONDS OF—LEGALITY OF TAX LEVY 
SUFFICIENT ONLY TO FAY INTEREST ON 


June 24, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by you 
in which the writer says: 


“J desire your opinion as to whether the County Clerk is 
permitted, under the law, to levy only sufficient money to pay 
interest on School Bonds during periods of depression, or wheth- 
er the law requires the County Clerk to levy sufficient money 
to not only pay the interest on the bonds, but also to retire the 
bond issue at maturity.” 


In answer to the question asked I will say that the law provides 
that the County Board shall annually make a levy upon all the taxable 
property in each school district of a “tax sufficient to pay the interest 
accruing upon any bonds issued by such school district and to provide 
a sinking fund for the final redemption of same.” (11-911, Compiled 
Statutes, 1929 edition) 


A strict and literal reading of the statute requires, I think that 
the board make a levy annually for an amount sufficient not only 
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to pay the interest on the bonds but also to provide for a sinking 
fund which in conjuncti-n with levies made for other years will 
be sufficient to pay off the entire bonded indebtedness when it comes 
due. I do not know that any particular larm will be done, however, 
if only a bond levy sufficient to pay off the interest on the bonds for 
this year is made by the county board when it makes its annual levy 
this year, provided the bonds have some years to run yet before 
they are due so that it is probable that they can be taken care of 
when due without the making of an excessive bond levy for any of 
the years prior to their maturity. 


Sincerely yours, 
C. A. SORENSEN Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SHERIFF—RIGHT TO MILEAGE FOR MAKING 
CRIMINAL INVESTIGATIONS 


June 24, 1932. 


Mr. N. C. Smithson, 
Sheriff, 
Franklin, Nebraska. 


Dear Sir: 


This is in response to your oral request for opinion as to whether, 
when the county attorney has the sheriff make criminal investigations, 
the county board must pay the sheriff his statutory mileage (Sec. 33-120, 
Comp. St., 1929) for each mile actually and necessarily travelled by 
him in doing such work. 


In your inquiry the principal question involved appears to be 
whether, for travelling expenses in carrying on criminal and other 
investigations under the direction of the county attorney, the sheriif 
is entitled to mileage or actual expenses as allowed by the ccunty 
board. 


We fail to find any Nebraska statute or Supreme Court decision 
which is directly responsive to your question. Hence, neither ours or 
any other lawyer’s answer to your question can be safely regarded 
as entirely free from doubt. We nevertheless have an opinion on the 
question you present, and we are willing to express it, not as a bind- 
ing and authoritative determination, but solely for what it may be 
found to be worth. 
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The rule for determining whether mileage or actual expenses 
are to be allowed a sheriff for disbursements made by him in rendering 
services, is stated in 57 C rpus Juris 1129, Notes 65 and 66 as follows: 


“The right to mileage is purely statutory; for services 
in connection with which no mileage is allowed by statute a 
sheriff or constable is entitled to none.” (See also State v. 
Adams Co., 119 Neb. 826, 833). 


Applying this rule to the sheriff's particular service described by 
you, we fail to find any Nebraska statute allowing the sheriff mileage 
for travel or other experses in making investigations or doing other 
work for the county under the directicn of the county attorney. 
It is true that Section 33-120, Comp. St. 1929, provides that the sheriff 
shall charge and collect for “travelling expenses for each mile actually 
and necessarily travelled within their several ccunties fifteen cents”; 
and for “travelling expenses fcr each mile actually and necessarily 
travelled outside their several counties, ten cents.” But neither Section 
33-120 nor any other statuie provides that such mileage shall be paid 
the sheriff for travel or other expenses incurred in making criminal 
investigations under the direction of the county attorney. In the re- 
cent case of Brannin v. Sweet Grass County, 88 Mont. 412 293 P. 970, 972, 
the Montana Supreme Court keld that a statute substantially the same 
as the above quoted provision frcm cur Section 33-120, “does not mean 
that the sheriff shall receive ten cents per mile in the performance 
of every duty imposed upon him; but rather, that in the performance 
of duties for which by other provisions of the statute he is authorized 
to charge mileage it is to be fixed at ten cents per mile.” The Mon- 
tana court further said that such statute “does not authorize the sheriff 
to charge mileage fcr other travelling than that which is expressly 
mentioned in other statutes; it simply fixes the rate which may be 
charged when mileage is authorized to be paid.” 


These authorities make it plain that for expenses connected with 
the particualr services in question, the sheriff is not entitled to mileage. 
Hence, if the sheriff’s claim for mileage in connection with such ser- 
vices was merely reduced by the county board seventy-five per cent 
as you have informed us, instead of being disallowed entirely, we are 
unable to perceive wherein the sheriff has legal cause for complaint. 
Rather does he have legal cause for rejoicing over the seventy-five- 
per-cent allowance which was made him. 


This seventy-five-per-cent allowance for the expenses in question, 
though not to be justified as mileage is apparently defensible as a 
pament for actual expenses incurred by the sheriff in the premises. We 
do not doubt the authority of the county attorney with the approval 
of the county board, to bind the county for the reasonable, necessary 
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and actual travelling and other expenses of himself, his agents and 
servants including the sheriff, if so employed, in investigating, pre- 
paring and prosecuting criminal actions (Sec. 26-901, Comp. St., 1929; 
Christner v. Hayes County, 79 Neb. 157, 112 N. W. 347; Berryman v. 
Schalander, 85 Neb. 281, 122 N. W. 990). But such an allowance made 
by the board to the sheriff for his expenses in investigating criminal 
matters under the county attorney’s direction, is an allowance to the 
sheriff as agent of the county attorney and not as sheriff; for while it 
is the sheriff’s official duty to ferret out, apprehend and arrest law 
violators and, perhaps, to turn over to the county attorney any in- 
formation he may have concerning their violations, there is no official 
obligation resting on the sheriff thereafter to work with, for or under 
the county attorney in investigating, preparing or prosecuting crim- 
inal actions. If the sheriff by employment cf the county attorney 
does assist the later in the manner described, he is working, not as 
sheriff, but as the county attorney’s agent or servant and, as such, 
he is to be paid, not mileage, but the reasonable, necessary and actual 
expenses incurred by him in his employment as allowed by the board 
in the first instance, and on appeal by the sheriff or dissatisfied tax- 
payer, by the district and supreme courts (Secs. 26-119, 120, Comp. St., 
1929; Red Willow County v. McClain, 242 N. W. 423). 


We therefore conclude that for travelling expenses in carrying 
on criminal investigations under the direction of the county attorney, 
the sheriff is entitled, not to statutory mileage, but to reasonable, 
necessary and actual expenses allowed by the county board or by the 
courts on appeal. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


SCHOOL FUNDS—DEPOSITS IN BANKS-—-SECURITY FOR 


June 29, 1932. 
Mr. D. W. Reynolds, 


Creighton, Nebraska. 
Dear Sir: 


In answer to your letter of inquiry of the 27th instant, I will 
say that the only provision of statute providing for the deposit of 
school funds in a bank is that found in Chapter 141, Session Laws of 
1931, and this does not require a bank to give any security to pro- 
tect such deposit, but it does provide that the bank shall be approved 
as a depository by the school board. 
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I do not understand tkis to mean that such a deposit may not 
be secured if the school bcard asks for seeuiity and the bank is willing 
to give it, but I think if security is given it should be in the form 
of a deposit.ry bond if the bank in which the money is deposited is a 
state bank, inasmuch as there is no statute which provides that a de- 
posit of school money in a bank may be secared by a pledge of bank 
assets, and the Supreme Court of this state has recently held in the case 
of Bliss v. Pathfinder Irr. Dist. 240 N. \W. 291 that a state bank is 
“without authority to pledge assets to secure deposit of funds, except 
in instances specifically authorized by statute.” 


Althcugh the statute provides that money Cepcsited by a city of the 
second class or a village in a bank approved by the city or village 
board shall be secured by a depesitory bond, it does not provide that 
the bank may secure such a depesit by a pledge of any of its assets. 


I am therefore of the opinion that the safe plan to pursue is to 
require a state bank to secure such a depcsit by the giving of a bond 
rather than by a pledge of a part of its assets. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COUNTY HIGH SCHOOLS—EXEMFETION OF DISTRICTS MAIN- 
TAINING HIGH SCHOOLS FROM TAXATION TO SUPPORT 


June 29, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You say you have received a letter from a county superintendent 
in which he makes a statement and asks a question as follows: 


“In case a rural high school is approved for only two of the 
high school grades is that district exempt from the entire 
county high school tax or just one-half. Section 79-1010 rather 
sounds like it to me. Section 79-902 is contradictory to that 
but as I understand 79-902 it is a different organization.” 


I do not think there is any conflict between the two sections when 
they are rightly construed. 79-1010 is a part of the law governing 
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county high schools. In such a county any high school which is ap- 
proved as a high school even though it is only a ten-grade school 
and properly situated in such a district in a county which maintains 
a county high school is not required to pay any part of the county 
high school tax, in my opinion. At one time the law was otherwise. 

In 1917 an act was passed (See Chapter 125, Session Laws of 1917) 
which in express terms provided that in counties maintaining a county 
high school, it was only in districts maintaining a full four-year high 
school of their own that property was wholly exempt from the payment 
of any high school tax and in other districts maintaining one, two, or 
three-year high schools, the exemption was graded in proportion to the 
number of years of high school the ¢istrict maintained. Afterwards 
the law was amended and the provisions f-r only a partial exemption 
from county high school taxes, when a district maintained a high 
school of less than four years, were stricken out. 


79-902 is not applicable, in my opinion, to counties in which the 
county itself maintains a county high school. It is only applicable I 
take it, to counties which do not themselves maintain a county high 
school. In such counties, property in school districts which maintain a 
full four-year high school is exempt from any taxation for the county 
free high school fund. 


Property located in school districts of such counties which main- 
tain a high school but for a period of less than four-years is exempt 
from taxation for such fund in proportion to the number of years 
of high school the district maintains (79-902). 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL DISTRICTS—GENERAL EXPENSES OF—LEVY OF TAXES 
FOR MUST BE APPROVED BY ELECTORS WHEN 


June 30, 1932. 
Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 
Dear Sir: 
You inquire whether a levy of taxes to pay the general expenses of 


an ordinary rural school district must be approved by the electors of 
the district at their annual meeting before it can be made 
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My answer is no unless the propcsed levy is in excess of eight mills. 
In that case 79-212, Compiled Statutes of \\ebraska for 1929, provides 
that the proposition to make the increased levy must ke submitted to 
the electors at their annual meeting or at a special meeting called for 
that purpose, 


What is now Sec. 79-211, Compiled Statutes, 1929, prior to its amend- 
meat in 1913 provided among other things th t the legal voters of the dis- 
trict at the annual school meeting each year shculd determine the amount 
of money required for the maintenance of the schocl during the coming 
year. The fact that this provision was left cut when the Statute was 
amended indicates, I think, that the Legislature intended the consent 
of the electors of a rural schocl should not be an essential prerequisite 
to the making of a levy for general school district purposes. 


Sec. 79-211 reads as follows: 


“That trustees of each school district within the state of 
Nebraska shall, prior to the annual school district meeting in 
each year, as provided by law prepare an estimate showing 
the amount of money required for the maintensnce of schools 
during the coming school year, stall determine the amount of 
money required for schocl maintenance during the coming school 
year, and which shall be an amount sufficient to maintain a 
school in the manner and fer the time provided by law and the 
amount of money so required shall be levied as a tax upon all 
of the taxable property of the school district.” 


I assume that inasmuch as the Legislature provided the estimate 
should be made prior to the annual school district meeting it contem- 
plated that it would be presented to the meeting and discussed there. 
But I take it that whether the estimate is approved or not by the elec- 
tors the law contemplates that there shall be levied upon the property 
taxable in the district a tax sufficient to provide for the maintenance 
of schools in the district for the time required by law during the en- 
suing school year. 


As further evidence that the approval of the electors of the district 
to a tax for general school purposes is not required under all cireum- 
stances, I call attention to 79-221, Compiled Statutes, 1929, which reads 
in part as follows: 


“Where no levy is voted at the annual school district meet- 
ing or where the district votes to have no school, or where no 
action is taken by the annual meeting to provide for school, 
it shall be the duty of the county superintendent of the proper 
county to make and deliver to the county clerk of such county 
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SCHOOL DISTRICT—CONTRACT WITH 
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in which any part of the Ccistrict is situated not later than the 
first Monday in August fcllowing the annual meeting an 
itemized estimate of the amounts necessary to be expended 
during the ensuing year for school purposes in such district. 
It shall be the duty of the county clerk to levy such taxes 
on the taxable property of the district to be collected by the 
county treasurer at the same time and in the same manner 
as the state and county taxes are collected.” 


Respectfully submitted, 
C. A. SORENSEN Attorney General, 


By GEORGE W. AYRES, Assistant Attorney General. 


WRITING 


June 7, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by 
you from Mr. Walter R. Raecke, Ccunty Attorney of Merrick County, 


in which he says: 


“T have before me one of the pamphlets containing the 
school laws of Nebraska, for 1931 to 1932, as published by Mil- 
burn and Scott Company. I particularly refer to the notes which 
appear under section 79-411 on page M-94. You will find the 
following statement; ‘In order to be legal and binding upon 
the district, it is not necessary that a contract be in writing. 
If not in writing its existence must be fully proven. If it can 
be proven that a teacher was elected by the board, that he was 
notified of such election and clearly indicated his acceptance of 
it, the contract is binding whether made out in writing and 
signed by all parties concerned or not. In the absence of a 
written contract the minutes of the director or secretary of 
the board would show the time for which a teacher was elected.’ 


“This note does not refer to any court decision or any other 
authority. Could you advise me where the authority for such 
a statement was obtained? It strikes me that the statute itself 
is very plain requiring the written contract and unless there 
is good authority for it the statement in the notes should not 
be made.” 


TEACHER—MUST BE 1N 
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1 agree with Mr. Raecke that Section 79-411, Compiled Statutes, 
requires that a contract with a teacher “shall be in writing and shall 
have the consent of the moderator and the treasurer, or one of them, 
endorsed thereon and shall specify the wages per week or month as 
agreed by the parties.” 


I take it that these requirements are mandatory in the case of a 
contract made with a teacher to teach in a school district with a three- 
member board, that is to say, to a district with organization of the or- 
dinary rural school district. 


It is obvious, however, that it is not entirely applicable to districts 
organized under Article VI and Article XXV of the School Law, where 
the teachers are elected at a meeting of the school board, as they are in 
districts with six-member boards. I am of the opinion that the election 
of a teacher at a school board meeting may be so definite and certain as 
to terms that it will constitute a contract if the teacher is notified 
and writes a letter accepting it, which is received by the board before 
it rescinds the election. 


I do not find where this precise question has ever been passed 
upon by the Supreme Court of this state but in 56 C. J., at page 389 
thereof, it is said: 


“Where an application for a position as teacker is accepted, 
and the applicant is duly elected, the contract is complete, with- 
out further notice to the teacher of his election, or to the board 
of the teacher's acceptance. Where the teacher, having been 
elected without his application being on file, signs a written 
contract for his services, or writes a letter to the board accept- 
ing its offer, the contract is complete.” 


Similarly, it is said on page 393 of 56 C, J. that: 


“s * ® a statute merely requiring the contract to be in 
writing does not thereby require it to be in a single instrument 
or require that the formal centract shall be in all respects suf- 
ficient to charge the school board with liability if it is supple- 
mented by a written record of the board’s action establishing 
its liability; nor is it necessary that the contract should be in 
written form at the meeting of the district board, provided it 
is reduced to writing later. Where the only statutory re- 
quirement of a writing is a provision requiring a record of all 
action by the board to be kept, a contract is sufficiently evi- 
denced by the minutes of the board.” 


In support of the proposition that a valid and binding contract 
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with a teacher may be made by an acceptance by a school board of 
a written offer to teach made by a teacher or by an acceptance in 
writing by a teacher of an election by a school beard, I call attention 
to Ryan v. Mineral County High School, 146 P. 792; Rosewell v. New- 
ton County Cons. School Dist., 10 S. W. (2nd) 665. 


I will add that I think it better, however, in all cases to have a 
written contract of employment consisting of but one instrument and 
properly signed on behalf of the district and by the teacher. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


SCHOOL DISTRICT—OBLIGATION TO EDUCATE CHILDREN 
IN ORPHAN’S HOME 


July 9, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by you 
from the County Superintendent of Phelps County in which she says: 


“The Christian Orphan’s Home is located about one and 
one-half miles from Holdrege in the rural school District No. 
24 of Phelps County. 


“This is a charitable institution supported by donations 
from all the states in the United States and receives children 
from any state. Two teachers are employed and a two-room 
school is maintained, including all eight grades. 


“Who is responsible for these children’s education after 
completing the eigth grade? Is the rural district No.’ 24 respon- 
sible thereby making it possible for each child living at the 
Orphan’s Home who has completed the eigth grade to make 
an application for free high school tuition amounting to one 
hundred eight dollars, this amount to be drawn from the Phelps 
County High School fund? Previous to 1927 these children did 
not attend high school on account of the extra expense of tui- 
tion which the institution could not afford to pay, so the Phelps 
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County Board of Supervisors made an agreement with the Hol- 
drege school board members to furnish fifty-four dollars per 
pupil and since then they have been attending high school. 
This being the case Holdrege has limited the number to ten 
pupils.” 


I assume that the children in the Orphans Home have no other 
home. If this assumption is correct, I am of the opinion that District 
No. 24 in which the home is located is responsible for the cost of their 
education up to and through the eighth grade and that their high 
schocl tuition is payable out of the County High School fund. 


“Tt has been held that an orphan or child who has no other 
home than the institution to which he has been committed and 
whose residence in the institution is for an indefinite period 
is entitled to free schooling in the district where the institution 
is located, and to high school instruction in another district at 
the expense of the district in which the institution is located 
where such district is under legal obligation to furnish it and 
has no high school of its own.” 


(P. 812, 56 Corpus Juris) 


The rule of law above laid down finds full support in the case of 
Crain v. Walker, 222 Ky. 828, 2 S. W. (2d) 654, and in other cases cited 
under note 52 on Page 812 of 56 Corpus Juris. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


PUBLIC UTILITIES—FRANCHISES, 2nd CLASS CITIES—VALIDITY 
OF, WHEN OMIT RATE PROVISION 


July 19, 1932. 


Mr. C. M. Palmer, 
Lawyer, 
Mitchell, Nebraska, 


Dear Sir: 


This is in answer to your letter of July 6 in which you ask our opin- 
ion as to the legality of an electric light franchise granted by a city of 
the second class, which franchise fails to fix the rates to be charged for 
electricity. 
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As you state, cities of the second class are governed by Section 
17-127, Comp. St., 1929, concerning granting of the franchises. In this 
section it is stated that 


“Such franchise shall fix the amount that may be charged 
during such period for such gas or electricity.” 


Although Section 17-440, Comp. St., 1929, pertaining to granting 
of franchises by both cities of the second class and villages does not 
contain the requirement above mentioned, Section 17-127 probably 
governs since it is later in time and deals specially with cities of the 
second class. The wording of said Section 17-127 would seem to in- 
dicate that the clause in question is mandatory, that is, that the fixing 
of rates is a condition to the grant and the validity thereof. 


There is an excellent discussion of the importance of the rate fixing 
clause in franchise contracts in City of University Place v. Lincoln Gas 
and Electric Light Company. 109 Neb. 370. That cese shows how the 
granting of a franchise is a governmental power, as distinguished from 
contract as a proprietary power. If, therefore, the rate fixing re- 
quirement be held to be a necessary condition to the grant, as it ap- 
pears to be, the grant of power to the city of the second class would 
seem to be limited by such requirement. In other words, the city has 
only the power to grant a franchise as thus restricted or limited. 


We are not prepared to say that the franchise granted without a 
rate fixing clause is absolutely void. In the absence of a decision flatly 
on the point we can only say that the case is a close one and will 
probably have to be litigated if it is to be finally settled in this state. 


The question is two-edged. That is rate fixing in a franchise contract 
may be seriously detrimental to the city as well as to the company. It is 
for this reason that it is held “statutes granting to cities the right 
to make long-time contracts binding on the public and fixing a rate 
to be charged by a public service corporation are not looked upon 
with favor and will be strictly construed. It is only where the right is 
very clearly conferred that the state will be held to have relinquished 
its power to enact laws regulating tolls. City of Manitowac v. Mani- 
towac & Northern Traction Co., 129 N. W. (Wis.) 925, 929, see also 
Railroad Commission v. Los Angeles R. Co., 280 U. S. 145, International 
Railroad Co. v. Prendergast, 52 Fed 2nd 293. 


This rule is based upon the principle that rate fixing powers are 
governmental and appertain to sovereignty. Such sovereign powers, 
even for a temporary period, will not be held to have been reling- 
uished by the state in the absence of very clear declaration to the con- 
trary. 
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If the present rates are exorbitant or more than would afford a 
reasonable return upon the company’s investment the company would 
still be subject to suit even though its franchise contract were valid. 
In any event it appears that, if you cannot adjust your difficulty with 
the company, suit will be required to settle the controversy. 


Very truly yours, 
Cc. A. SORENSEN, Attorney General, 
y L. R. NEWKIRK, Assistant Attorney General. 


PUBLIC UTILITIES—INDIVIDUAL CONTRACTS FOR SERVICE, 
VALIDITY OF 


July 20, 1932. 


Mr. Stanley A. Matzke, 
County Attorney, 
Seward, Nebraska. 


Dear Sir: 


This is in answer to your recent request for our opinion on the 
following: 


Ist: May a public utility company enter into valid contracts with 
individual customers for lighting, heating or power service for a period 
of years at stipulated rates which rates may later appear discriminatory 
when compared with rates charged other customers using like amounts 
of electric current, gas, or whatever pullic service product is involved. 


The rule is, of course, well established that a public utility company, 
even in the absence of statute, must serve the public without discrimina- 
tion. This means, in general that the rates must be uniform to all users 
of the same class or whose use is substantially of the same kind and 
character. Under this rule, it is lawful to group users for power, for 
lighting purposes, commercial users, industrial users, residential users, 
etc. in seperate classes. 


Centracts with cutomers extending over a protracted period are 
not uncommon. From our investigation of the authorities, it appears 
that such contracts may open up a new classification for rate-making 
purposes. That is to say, that there is enough distinction between the 
sale and service under a long time arrangement and that under a month 
to month arrangement to substantiate a different rate schedule. It 
further appears that even if such contract may later seem to be dis- 
criminatory as applied to rate schedules later in force, the contract 
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as between the parties will be binding until set aside by scme lav fully 
constituted rate-making body or by other users who can show direct 
injury arising from such contract due to inadequate supply of service, 
reduced efficiency in service, or the like. 


In Blackwood Coal and Coke Co. v. Old Dominion Power Co., 144 
S. E. (Va) 439, it was held that reasonable contracts for the sale of cur- 
rent may be made “subject to the sovereign power of state to prescribe 
and enforce reasonable rates.” 


In Warmack v. Mayor Stave Co., 182 Ark. 173, 200 S. W. 799, it 
was held: 


“The principle that the company must supply all impartially 
and without discrimination does not prevent it from entering 
into reasonable arrangements or agreements with its customers 
growing out of special circumstances. Dillon on Municipal 
Corporations (5th Ed.) Vol. 3, See 1317, p. 2207.” 


The court in that case mentions the possibility of later inability to 
serve other inhabitants and therefore granted a writ of mandamus re- 
quiring the company to turn on the current in conformity with the con- 
tract rather than an order of specific performance of the contract. 


The Warmack case is cited and the rule therein is approved in 
Twin City Co. v. Harding Glass Co., 283 U. S. 353, in which the Supreme 
Court of the United States (Butler, J.) held: 


“Public utilities may enter into reasonable arrangements 
with their customers when warranted by special circumstances.” 


“It is only because of the dominant public interest that 
one who has had the benefit of performance by the other party 
will be permitted to avoid his own promise.” 


This rule was reiterated in the very recent case of Ireland v. Craggs, 
(C. C. A., 8th Cir.), 56 F. (2d) 785. 


The sovereign rate-making power inherent in the state (delegated, 
if the legislature so desires, to the municipality or other political sub- 
division) to abrogate such contracts is especially illustrated in the rule 
announced in McQuillan on Municipal Corporations (2nd Ed.) Sec. 1878, 
Vol. 4, p. 954, as follows: 


“Contracts between a public service corporation and private 
consumers as to rates for the supply furnished are subject to 
modification by the municipality without impairing the obliga- 
tion of contracts.” 
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The author cites as his authority Knoxville Water Co. v. Knoxville, 
189 U.S. 434. 


(See also Market St. Ry. Co. v. Pacific Gas & Elec. Co., 6 F. (2d) 633, 
635, citing cases). 


It appears to us, therefore that if a given long-term contract is 
reasonable in its provisions, is such as is offered to other customers 
in the same situation, and does not violate any franchise ordinance, 
or statute regarding rates, such contract is and remains valid, subject 
to Le abregated only under the principles above discussed. 


2nd: You ask our opinion as to whether a school board (presum- 
ably in a district governed by Article 25 of Chapter 79, Comp. St., 1929) 
is required to advertise for bids in installing a natural gas heating 
system in the schocl building at a cost exceeding $500.00 


See.ion 79-2517 provides: 


“All accounts shall be audited by the secretary, approved 
by a committee, to be styled the committee on claims, and no 
expenditure greater than two hundred dollars shall be voted by 
the board except in accordance with the provisions of a written 
contract; nor shall any money be appropriated out of the school 
fund except on a recorded affirmative vote of the majority of 
of all members of the board... .” 


We find no other statutory limitation on the general powers of the 
board (Secs. 79-2501, 79-2502, 79-2522) which would prevent them from 
entering into the contract contemplated, if funds are available therefor. 


Yours very truly, 
Cc. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


SCHOOL DISTRICT—TAX—LIABILITY OF FAMILY WHERE CHILD- 
REN TEMPORARILY TRANSFERRED TO ANOTHER DISTRICT 


July 20, 1932. 
Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You call attention to an opinion heretofore written by this de- 
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partment relative to a temporary transfer for school purposes of pupils 
from the school district in York County in which the village of 
Gresham is situated to a rural school district in Seward County and you 
say 


“We have been confronted with a similar situation, involv- 
ing a transfer from a town district to a rural district, but in 
this situation there are no pupils of high school age. Shell we 
imply from your opinion of June 5th 1930, that by transferring 
from the town of Gresham to a rural district in Seward County 
that a family could escape altogether any tax for the support 
of a high school?” 


In answer to the question you ask I will say that in my opinion 
where children are transferred temporarily for school purpcses 
from a district in which a high school is maintained to a rural school 
district the property of the children’s parents located in the high school 
district from which the transfer is made does not become liable to the 
county free high school tax. The fact is a temporary transfer of 
children for school purposes from one district to another does not 
have the effect of changing the residence of the children to the district 
to which they are transferred temporarily for school purposes. 


Thus it is said 


“It shall be the duty of the county superintendent to see 
that the children or wards are enumerated in the adjoining dis- 
trict and not in the district of their residence.” (79-2101). 


The transfer of taxes and of the children for school purposes 
only lasts for one year unless an extension is asked for each year and 
in case no request is made for the extension of the time of the transfer 
the law provides that 


“The taxes of the parent or guardian and the real estate 
shall again be placed in the district of their residence.” 
(79-2101). 


It follows that where children are transferred temporarily for 
school purposes from a high school district to a rural school district 
they do not cease to be residents of the high school district from 
which the transfer is made in my opinion and inasmuch as no levy 
can be made on taxable property situated in a district in which an 
appoved four year high school is maintained (See 79-902) I do not 
know of any statutory authority for making a levy upon property 
situated in such a district for the county free high school tuition fund 
even though because of a special statutory provision such property is 
not taxed for one year in the district to which it belongs but in an 
adjoining district which maintains no high school. 
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This office was not advised at the time our former opinion was 
written involving a temporary transfer from the district in which the 
village of Gresham is situated that the county of York had levied a 
tax for free high schocl purpeses upon the property whose taxes had 
been temporarily transferred to an adjoining rural school district. 


Of course, if such property was lawfully subject to a free high 
school tax, it would follow that the high school tuition of children 
residing thereon would be payable out of such tax. 


As I have already stated, however this office is of the cpinion that 
such property is not subject to a ccunty free high schocl tax. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


PUBLIC UTILITIES—GAS COMPANIES—DUTY TO GIVE SERVICE 
August 10, 1932. 


Mr. Harry P, Cato, 
Valley, Nebraska. 


Dear Sir: 


This is in answer to your recent inquiry asking our opinion whether 
you can compel the Northern Gas Pipe Line Co. to serve you with gas. 
You state that you live outside the city limits but are on a public 
highway along which the gas line runs. It appears that the company 
has refused you service on the ground that they do not sell gas to 
anyone along their pipe lines “unless the company has constructed the 
pipe line across the premises of the applicant.” We do not regard this 
reason as invalid. lowever it is a serious question whether ycu can 
compel a private connection unless you are ready to meet reasonable 
requirements of the company as to the expense of such connection which 
may be very large as the connection must be made from a high pressure 
main. 


There is considerable confusion in the law as to the status of these 
companies which appear to have acquired rights of eminent domain 
as common carriers. Under the provisions of Sections 75-1101 to 75-1106, 
Comp. St. 1929, as common carriers they are required to furnish pipe 
line carriage to persons offering gas for transportation. It is a matter 
of common knowledge that such service is probably not demanded by 
anycne and could not be demanded by anyone in this state (except, 
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perhaps on the part of other gas line companies) tecause naturil 
gas is not produced in Nebraska. As a distributor of gas within a 
community, the company would of course, be obligated to furnish gas 
to all alike due regard being taken and provision made for classification 
based upon acessibility etc. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


PUBLIC UTILITIES—GAS COMPANY, POWER OF 
EMINENT DOMAIN 


August 11, 1932. 


Mr. C. L Burnett, 
Brainerd, Minnesota. 


Dear Sir: 


This is in reply to your recent letter concerning the power of em- 
inent domain of a gas line company under the statutes of this state. 
The sections you refer to are now published as Secs. 75-1101 to 75-1107. 
Considerable confusion has arisen in the construction of these sec- 
tions by reason of their denomination of such companies as “common 
carriers’, No doubt the legislature meant public utilities or public 
service corporations. At any rate such companies are exercising the 
right of eminent domain in this state under these sections and the sec- 
tions hereinafter mentioned. Section 75-1101 describes this class of 
corporations as “any company, corporation or association, formed or 
created for the purpose of transporting, transmitting, or conveying crude 
oil, petroleum or the products thereof, or gases, from one point in the 
state of Nebraska to another point in the state of Nebraska for a con- 
sideration are hereby declared to be common carriers,” etc. 


Section 75-1109, Comp. St., 1929, enacted several years later than 
the sections above mentioned, provides for like exercise of the power 
of eminent domain by corporations described as “any company, cor- 
poration or association formed or created for the purpose of trans- 
porting or conveying crude oil, petroleum or other products thereof 
in interstate commerce through or across the state of Nebraska”. These 
companies are also referred to in Section 75-1110 as “common carriers 
herein defined”. 


While technically they are common carriers in intent or practice 
it is very probable that the courts will construe the sections as con- 
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slituting the corporations public utilities, in other words corporations 
affected with such public interest as to be within a proper classification 
for tke exercising of the right of eminent domain. 


Very truly yours, 
C. A. SORENSEN. Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


FUBLIC UTILITIES—FRANCHISES RATES FIXED THEREIN 
August 24, 1931. 


Mr. R. R. Allison, 
“The Laurel Advocate”, 
Laurel, Nebraska. 


Dear Sir: 
In your letter of August 14, 1931, you inquire: 


“Suppesing that the people of this town voted to sell to 
them (high line companies) the local plant and grant them a 
franchise in which the rates were specifically stated, would it 
be possible for the high line company at some later date, while 
the franchise was still in effect, to raise their rates by appli- 
cation to the railrcad commission or any other body that might 
have jurisdiction? Would the rates stated in the franchise be 
compulsory on the company to whom the franchise is granted? 
Is the franchise a contract between the two parties or not 
and what would be action if the cempany at any time did desire 
to raise their rates over those stated in the franchise.” 


The questions asked are so bound together as to the subject matter 
involved that we will attempt to answer them without reference to their 
order, 


Assuming that Laurel is a village as distinguished from a city of 
the second class, the pertinent statutory law is found in Section 17-427 
and 17-440, Compiled Statutes of Nebraska, 1929, as follows: 


“In addition to the powers hereinbefore granted cities 
and villages under the provisions of this chapter each city and 
village may enact ordinances for the following purposes: (1879 
p- 210; 1881 p. 172; 1883 p. 117; 1885 p. 162; 1887 p. 291; Ann, 
8912; Comp. 1788; R. S. 1913, 5105; C. S. 1922, 4278.)” 
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“To grant a franchise to and make a contract with any 
person, company or association for the privilege of granting 
to such person, company or association the furnishing of light 
for the streets, lanes, alleys and other public places and property 
of said city and the inhabitants thereof, and to levy a tax for 
the purpcse of paying the costs of such lighting the streets, lanes, 
alleys and other public places and property of said city; and 
the furnishing of power to the residents, citizens and corporat- 
ions doing business in such city. (1887 p. 295; 1895 p. 111; 1905 
p. 252; Ann. 8926; Comp. 1802; R. S. 1913, 5118; C. S. 1922, 4291).” 


These sections are practically identical to those formerly relating 
to like powers of second-class cities in this state. Therefore, the decision 
of our Supreme Court in the case of City of University Place vy. Lincoln 
Gas and Electric Light Co., 109 Neb. 370, 191 N. W. 432 (1922) may be 
regarded as authority on part of the questions you present. That case 
in an opinion by Judge Redick, ably reviews several of the leading 
cases in this county and holds: 


“By Section 1708, Comp. St. 1909, set forth in the opinion, 
a city of the second class not having power to regulate rates 
had power to contract for the furnishing of gas to the city and 
its inhabitants and fix therein a maximum charge for such 
service.” 


“An ordinance reciting ‘that, in consideration of the righis 
and privileges granted herein, the grantees shall have a right 
to charge not in excess of $1.50 per 1,000 cubic feet of gas,’ etc., 
which is accepted by the company, constitutes a contract the 
obligation of which may not be impaired by either party.” 


The court, however, left undecided the specific question you raise as 
to the power of tke State to step in, through direct legislative action or 
by some regulatory body, and abrogate the franchise contract in so far 
as it attempts to fix rates. The court said in this connection: 


“Whether or not the state, by the exercise of its paramount 
authority to regulate rates which may be charged by public 
utility corporations, may intervene upon a showing that the 
rate fixed by the contract is unreasonable or confiscatory, not 
decided.” 


While that decision, standing alone, seems to leave the question 
open in this state, we have other decisions by our Supreme Court 
that are more definite on this point. For example, in the case of Mar- 
quis v. Polk County Telephone Co., 100 Neb. 140, 158 N. W. 927, it was 
held: 
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“Unless expressly authorized and empowered by the legis- 
lature so to do, a municipal corporation has no power by con- 
tract to deprive the state of the right of regulation of rates 
of a public service corporation.” 


“A contract or agreement made in a franchise ordinance 
by which the maximum rates to be charged by a telephone 
company for the use of telephones by the inhabitants of the 
city are determined is made subject to the right of regulation.” 


“Since the adoption of the constitutional amendment creat~- 
ing the state reilway ccmmission and the passage of the law sre- 
cifying the duties of the commission, that body has power to 
regulate the rates charged for the use of telephones in cities of 
the second class.” 


The federal courts, for the most part, follow the decisions of the 
state courts in construing state constitutional and statutory provisions 
as applied to the questions raised. Therefore the decisions of our own 
Supreme Court. will, in all likelihood govern in any suit in the federal 
courts involving these questions. 


We would say that the weight of opinion in this country and, we 
believe, the view of our own courts may be summed up in four rules, 
as follows: 


Ist: That if the power to contract as to rates has been granted by 
the legislature to the municipality, a contract entered into between 
the municipality and a public utility company will be valid and bind- 
ing as between the parties, whether or not the rates later prove ex- 
cessive or inadequate, 


2nd: That it is legally possible for the state to thus limit or sus- 
pend its sovereingty in the exercise of its police power if the term 
involved is not unreasonable in point of time. 


3rd: That suspension of such police power will be given strict con- 
struction in favor of the state. 


4th: Whether the state may abrogate or terminate such contractual 
provisions by later legislation or regulation through public utility 
commissions will be determined by the particular constitutional and 
statutory provisions in each state, as construed by the highest courts 
thereof; and, in the absence of such construction, the federal courts 
will make their own construction, resolving every doubt in favor of the 
inherent or reserved power of the state. 
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A late decision of the federal Supreme Court is in the case of Rail- 
rcad Commission of California v. Los Angeles Railway Corpcration, 280 
U. S. 145, 74 L. Ed. 232, 50 S. Ct. 71. The following are pertinent 
excerpts from the opinion of the court in that case: 


“1. It is possible for a state to authorize a municipal cor- 
poration by agreement to establish public service rates and 
thereby to suspend for a term of years not grossly excessive the 
exertion of governmental power by legislative action to fix 
just compensation to be paid for service furnished by public 
utilities. Detroit v. Detroit Citizen’s Ry. Co., 184 U. S. 368, 382, 
22 S. Ct. 410, 46 L. Ed. 592; Vicksburg v. Vicksburg Water 
Works Co., 206 U. S. 496, 508, 515, 27 S. Ct. 762, 51 L. Ed. 
1155; Public Service Co. v. St. Cloud, 265 U. S. 352, 355, 44 S. 
Ct. 492, 68 L. Ed. 1050. And where a city, empowered by the 
state so to do, makes a contract with a public utility fixing 
the amounts to be paid for its service, the latter may not be 
required to serve for less even if the specified rates are unrea- 
sonably high. Detroit v. Detroit Citizens’ Ry. Co. supra, 184 
U. S. 389, 22 S. Ct. 410, 46 L. Ed. 592. And, in such case, the 
courts may not relieve the utility from its obligation to serve 
at the agreed rates however inadequate they may prove to be. 
Public Service Co. v. St. Cloud, supra. 


“This court is bound by the decisions of the highest courts 
of the states as to the powers of their municipalities. Georgia 


Ry. Co. v. Decatur, 262 U. S. 482, 428, 43 S. Ct., 613, 67 L. Ed. 1065 
* oe & OF 


“2. But, assuming that the fares were established by the 
franchise contracts, we are of the opinion that such contracts 
have been abrogated. The state had the power upon the com- 
pany’s application, through its commission or otherwise, to ter- 
minate them. Pawhuska v. Pawhuska Oil & Gas Co., 250 U. S. 
394, 39 S. Ct. 526, 63 L. Ed. 1054; Trenton v. New Jersey, 262 
U. S. 182, 186, 43 S. Ct. 534, 67 L. Ed. 937, 29 A. L. R. 1471; 
Henderson Water Co. v. Corporation Commission, 269 U. S. 
279, 46 S. Ct. 112, 70 L. Ed. 273; Denney v. Pacific Tel. Co., 276 
U.S. 97, 48 S. Ct. 223, 72 L. Ed. 483.” 


There was a strong dissent by three justices (Brandies, Holmes and 
Stone) in that case. Although both parties in the suit agreed that, 
under the constitution and laws of California the commission, although 
established after the contract in question, could legally abrogate the 
rates therein established, there was a sharp issue as to whether it 
had actually done so. Justice Brandies also raised the pcint that the 
grant of the franchise was sufficient consideration to bind the com- 
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pany to tke contract rate, and, on this point, we believe that your 
village can secure for itself the maximum of protection, even assuming 
that the state may later abrogate the contract. That is to say, if in 
your franchise contract you make the very existence and life of the 
grant depend upon the rate or maximum rate ycu fix in the grant, the 
courts will tave difficulty in sus'aining a continuance of such life or 
term in the face of an increased rate from whatever source such in- 
creased rate may be authorized. As held in the university case and 
by the federal court of this circuit in the case of Nebraska Gas & Elec- 
tric Co. V. Stromsburg, 2 F (2d) 520, the contract as between the 
parties will be binding. Therefore, if the continued existence of the 
maximum rate is necessary to the continued existence of the life of 
the grant, there would seem to be no good reason why the courts, 
after an increase over such maximum rate should force the village to 
continue on a bargain expressly repudiated in the grant itself. 


Since a village in this state has now no power to regulate rates 
of public utilities and since there is now no putlic regul-tory body 
in charge of this matter, it would seem that the fixing of maximum 
rates in any propcesed franchise to a private utility company is alto- 
gether advissble for the protection of the people’s rights. Whether, 
therefore, it is possible for the state to abrogate those rates is at pres- 
ent an academic question. At least temporary protection is afforded 
and, as above suggested, it is altogether possible that conditioning the 
life of the grant on the continued existence of such maximum rates 
may, for all practical purposes, prove to be an absolute protection 
to the village against excessive rates. Legally, of course, in case rates 
are not fixed in the franchise any excessive rate is subject to attack 
in the courts, but since the courts do not fix rates, their power is 
limited to simply annulling such excessive rates. Practically, therefore, 
especially in the case of a village with limited funds and experience 
in such matters, it will find its chief protection in the express terms 
of the franchise it grants. 


We would suggest that your village engage the services of some 
reputable lawyer experienced in matters of this kind. 


Very truly yours, 
A. SORENSEN, Attorney General, 
L. 


Cc. 
By R. NEWKIRK, Assistant Attorney General. 
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BUILDING & LOAN ASSOCIATIONS—BORROWING FROM 
FEDERAL HOME LOAN BANK 


August 30, 1932. 


A. H. Woolever, Secretary, 
York Mutual Building and Loan Ass’n., 
York, Nebraska. 


Dear Sir: 


This is answer to your letter of August 25, regarding the Fed- 
eral Home Loan Bank system as it will affect the Building and Loan 
associations in this state. 


We do not believe that under our present laws it is legally pos- 
sible for a Nebraska Building and Loan association to subscribe for and 
hold stock in the bank. The associations will have to deal with the 
bank as non-member institutions until the Legislature can pass a law 
at the coming session authorizing stock purchases. 


As to the pledging of loans to the bank, the fact that they are 
non-negotiable under our statute does not mean that they are not 
assignable for collateral purposes. However, the authorities of the 
bank may seriously object to the non-negotiable character of the pa- 
per. That is a matter that will have to be worked out and on which 
we are not yet advised. 


Very truly yours, 
C. A. SORENSEN, Attornéy General, 
By L. R. NEWKIRK, Assistant Attorney General. 


TAXATION OF BANKS—REFUND OF TAXES 
August 31, 1932. 


Mr. Charles Graff, 
Bancroft, Nebraska. 


Dear Sir: 


This is in answer to your recent letter requestiny our opinion on 
the legal liability or duty of the village of Bancroft to refund taxes 
paid by local banks for the years 1925, 1926 and 1927, which taxes 
were later held void by the Supreme Court. You state that the taxes 
were paid without protest and no claim for refund was filed with the 
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village authorities before the court decision hclding the taxes void. 
We take it that the decision referred to was the case of State ex rel 
Spillman y. Ord State Bank (Valley County, claimant), 117 Neb. 189, 
June 13 1928, wherein the Supreme Court held the intangible tax law 
of 1925 (Laws 1925, Ch. 165) unconstitutional. 


We agree with you that morally, at least, the village has thus ob- 
tained taxes it was not entitled to, but we are constrained to advise 
that legally the village is not liable to refund the taxes. 


The refunding of taxes is a matter now governed strictly by the 
provisions of Section 77-1923, Comp. St. 1929. That statute is too 
long to set out in full in this letter. It covers two main kinds of cases, 
first, those in which taxes are levied against property not subject to 
pe taxed and those in which taxes have been twice assessed against 
the same property; and second, taxes invalid because assessed for an 
illegal or unauthorized purpose or invalid for any other reason than 
those above set out. 


As to the first class of refunds, it is necessary that the tax be paid 
under protest, and written claim for refund be filed with the county 
board within thirty days thereafter. As to the second class, in which 
the case you present seems to fall, protest at time of payment is not 
required, but written claim for refund must be filed by the taxpayer 
with the treasurer of the county, city, village, school district, within 
30 day thereafter; and if the tax is not refunded within 90 days, 
the taxpayer may bring suit for the recovery thereof. 


As above stated, this section has repeatedly been held to afford 
the only remedy for the recovery of taxes paid with or without pro- 
test. Darr v. Dawson County, 93 Neb. 98, 1389 N. W. 852. Janike v. 
Butler County, 103 Neb. 865, 174 N. W. 847; Lenneman vy. Harlan 
County, 110 Neb. 742, 194 N. W. 814; Shue v. Village of Silver Creek, 
98 Neb. 531, 153 N. W. 562. 


City National Bank of Lincoln v. School District of the City of 
Lincoln, 121 Neb. 213, 236 N. W. 616, decided in May, 1931, was a case 
in which the question you present was at issue. The plaintiff bank in 
that case had paid the intangible tax for the years 1925 and 1926. The 
bank made written demand upon the county treasurer within the time 
required by Section 77-1923, supra. The court held: 


“Such notice is not the notice to the treasurer of the dis- 
trict as contemplated by the statute.” 


The court further said: 


“Tt is argued that at common law an unlawful tax could be 


498 REPORT OF ATTORNEY GENERAL 


recovered unless it was voluntarily paid. The evidence in this 
case is that the taxes in question were voluntarily pzid . .. Con- 
sequently, plaintiff is not entitled to recover under the com- 
mon law rule.” 


The case illustrates the strength of the rules above discussed, 
There the claim was denied, even though the demand for refund had 
been made within the statutory time on the ground that it had not 
been made upon the school district treasurer, and though the county 
treasurer in Lancaster County is ex officio collector of taxes for the 
school district. 


Your letter suggests that our supreme court has laid down a 
new rule in the case of Haarmann Vinegar & Pickle Co. v. Douglas 
County, 241 N. W. (Neb.) 117, decided February 25, 1932. 


It is true that the court did say, 


“Jf a tax has been levied that is absolutely void, and has 
been paid, though voluntarily, the amount thereof may be re- 
covered with interest in an action for that purpose.” 


We believe, however, that the facts in that case distinguish it 
from the usual case of refunding of illegal taxes. In that case, the 
plaintiff had purchased the property in question under an agreement 
whereby she was required to pay the taxes for certain specified years. 
Her vendor held out the amount of these taxes, paid them directly 
to the holder of the tax sale certificate who surrendered it to the 
county treasurer for cancellation. The tax thus paid was illegal in 
part. 


The court cites as its authority for the above holding the case of 
Wilson v. Butler County, 26 Neb. 676, 42 N. W. 891, which case was 
decided under authority of what is now Section 77-2030. which makes 
the county, the county treasurer and his bondsman liable to a pur- 
chaser at a tax sale where, “by mistake or wrongful act of the trea- 
surer or other officer, land has been sold on which no tax was due” 
or “sold in consequence of error in describing such land in the tax 
receipt.” 


Although the court in the Haarman case does not mention Section 
77-2030, we take it that the court had in mind the equitable doctrine 
of subrogation, to wit, that the owner of the land could step into the 
shoes of the purchaser of the tax title to the extent of that part of 
the tax which was void. At any rate, we are not prepared to say that 
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the Haarman case overrules the long line of cases in this state announ- 
cing the rules above discussed. 


Very truly yours, 
C. A. SORENSiN Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


SCHOOL DISTRICTS—LIABILITY FOR INJURY TO PUPIL WHILE 
BEING TRANSPORTED IN SCHOOL BUS 


September 2, 1932. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 2nd instant, I will say 
that in my opinion you are right in assuming that from the decision 
in Brownlee v. Schocl District of Lincoln, reported in 119 Neb. at page 
868 thereof that a school distiict would not be liakle for injuries to a 
pupil, while the pupil was being transported to or from school in a 
bus owned by the district and operated by a driver hired by the district 
for that purpose. 


This conforms to the general rule of law upon the subject. Thus 
it is said: 


“Inasmuch as school districts and other local school organ- 
izations are agencies or instrumentalities of the state, and, con- 
sidered as corporations, are public or quasi-municipal in char- 
acter, it is the generally accepted rule, although there is some 
authority to the contrary, that such a district, or its directing 
board, as such, like other municipalities and the state itself, 
is not liable to persons injured by its nonfeasance, nor is it lia- 
ble for injuries or loss resulting from its negligence, as for 
failure properly to construct a school building or to keep it in 
repair, or to maintain the school premises or equipment in a 
proper and safe condition, or to furnish safe and suitable means 
of conveyance for the transportation of pupils to and from 
school, or safely operate such conveyance.” 


56 C. J. 528-530 


Exhibit “A” which you inclosed does not purport as I understand 
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it to provide compensation for injuries received in being transported to 
and from school. It merely purports to indemnify the district against 
any liability it may incur to the children because of injuries they may 
receive in being transported to and from school. 


Inasmuch as the school district incurs no liability because of injury 
to the children even though such injury may be caused by the fault 
or negligence of the driver of the conveyance, this part of the policy 
really amcunts to nothing so far as affording protection to the child- 
ren is concerned, It may be that this form of policy insures the 
district against damage to the automobiles owned by it but this is not 
the kind of insurance which the law requires. 


Sincerely yours, 
C. A. SORENSEN. Attorney General, 
By GEORGE W. AYRES, Assistant Attorney Generel. 


CITIES AND VILLAGES—FINANCING OF LIGHT PLANTS UNDER 
INITIATIVE LAW (C. S. SUPP. 70-601 to 70-609). 


September 3, 1932. 


Mr. Wm. H. Wright, 
City Attorney, 
Scottsbluff, Nebraska. 


Dear Sir: 


This is in answer to your letter of recent date asking for our opin- 
ion on the following two matters: 


First: Are debentures issued by a municipality under initiative law 
No. 324 (C. S. Supp., 1931, Secs. 70-601 to 70-609) general obligations 
of the city issuing the same? 


Answer: Debentures issued under Section 70-601 are not general 
obligations but are payable solely out of revenues from the plant or 
system. Under Section 70-603, the liability of the municipality on the 
debentures may, in our opinion, be limited strictly to the net revenues 
derived from the operation of the plant. 


Second: When a privately owned light and power plant has been 
appropriated under the condemnation proceedings provided in Article 
7 of Chapter 19, Comp. St., 1929, can the city pay the amount of the 
appraisal by issuing debentures under the provisions of Section 70-603, 
C .S. Supp., 1931 (Initiative Law No. 324) instead of issuing bonds as 
set out in Section 19-705 of said condemnation statute? 


OPINIONS 501 


Answer: In our opinion the first few lines of Section 70-603 con- 
tain a full and complete answer to this question, to wit, 


“In lieu of the issuance of bonds or the levy of taxes as 
otherwise by law provided, and in lieu of any other lawful 
methods or means of proviczing for the payment of indebted- 
ness, any city . .. shall have the power and authority .. . to 
provide for or to secure the payment of the cost,” etc. 


The clear intent and purpose of this section is to furnish a com- 
plete and independent means of paying for “real or personal property 
necessary or useful in its operation of any electric light and power 
plant,” etc. Therefore the provisions of Section 19-705 that the “duly 
constituted authorities of any such city shall have the power and it 
shall be their duty to issue and sell bonds of any such city to pay the 
amount of such value and judgment” are not now the exclusive 
requirements in financing such condemnation. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 


OSTEOPATHS—CHIROPRACTORS—RIGHT TO TREAT BY HEAT, 
LIGHT AND ELECTRICAL THERAPEUTICS 


October 8, 1932. 


Mr. James W. Johnson, 
Box 153, 
Neligh, Nebr. 


Dear Sir: 


In your letter of September 27th you inquire as follows: 


“Will you please quote me the laws and amendments which 
particularly refer to or restrict the use of mechanical devices 
of heat therapeutics or electrical heat or light therapeutics 
which may or may not be used upon patients by healing artists, 
or doctors of Chiropractic or Osteopathy. 


“And in your opinion who would be restricted from using 
such instruments for healing or elimination of diseases, or al- 
lowed to use them. 
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“Color lights are being used in some cases, but I would like 
to know is there any restrictions by law against their being 
used by anyone besides an M. D. for the benefit of humanity.” 


The right of practitioners of the several branches of the healing 
arts to use mechanical devices or heat, electrical and light therapeutics 
is determined, not by direct statutes on the subject, but by the lim- 
itations within which the law confines the practice of each branch of 
the healing arts. Physicians, of course, are given practically unlimited 
scope as to the methods they may employ in treating diseases. Osteo- 
paths are supposed to follow generally their system of treatment which 
places the chief emphasis on the structural integrity of the body mech- 
anism as being the most important factor for maintaining health. How- 
ever, Section 71-1705, Compiled Statutes, 1929, provides that every li- 
censed osteopath shall have the right to practice osteopathy in all its 
branches “as taught in the osteopathic colleges recognized by the 
American Osteopathic Association.” Inasmuch as these colleges now 
teach practically everything that is taught in regular schools of med- 
icine, there is little practical difference between Osteopaths and regular 
physicians as to what they can practice or the methods they can employ. 


Chiropractors, however, are on a somewhat different footing. 
Section 71-1101, Compiled Statutes, 1929, defines Chiropractors to be 
people “who treat human ailments by the adjustment by hand of any 
articulation of the spine.” This seems to limit Chiropractors to that 
particular method of treating diseases so that use of heat, light, or 
electric therapy, x-rays, etc. for treatment of disease by Chiropractors 
is unlawful. 


Of course persons not licensed to practice any branch of the healing 
arts have no right to treat diseases by this manner or any other, except 
that Section 71-1402, Compiled Statutes, 1929 provides as follows: 


“The preceeding section shall not be construed to include 
the following classes of persons; 1. Persons rendering gratuit- 
ous services in the case of an emergency. 2. The administration 
of ordinary household remedies. 3. The members of any church 
practicing their religious tenets, provided they do not prescribe 
or administer drugs or medicine nor perform surgical or physical 
operations nor assume the title of or hold themselves out to be 
a physician or surgeon and provided further they shall not be 
exempt from the quarantine of this state. 4. Students of med- 
icine and surgery who have completed at least two years’ study 
in an accredited school and who, while in school, gratuitously 
prescribe for and treat disease under the supervision of a licen- 
sed physician who is a member of the faculty of their school. 
5. Physicians and surgeons of the United States Army, Navy or 
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public health service when acting in the line of duty in this 
state. 6. Physicians and surgeons licensed in another state, 
when incidentally called into this state in consultation with a 
physician and surgeon licensed in this state.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 


CLERK OF DISTRICT COURT—VACANCY—LENGTH OF TERM 
OF APPOINTEE TO FILL 


October 25, 1932. 


Mr. Park Young, 
Clerk of District Court, 
Central City, Nebraska. 


Dear Mr. Young: 


You say: 


“I was appointed by the County Board of Supervisors to fill 
the vacancy in this office, caused by the resignation of the 
Clerk at that time. Naturally I am a candidate for the office 
to fill the unexpired term. The question I would like to get 
your opinion on, is: In case of my defeat, will the successful 
candidate take the office in January, or just as soon as he qual- 
ifies. There seems to be considerable difference of opinion 
on this question, and I would be pleased to have your view in 
the matter.” 


In answer to the question you ask, I will say that in my opinion the 
person elected Clerk of the District Court of your county can take the 
office as soon as he qualifies after the election. I base this opinion up- 
on the fact that the election is to fill a vacancy and not for a full term 
and that the unexpired term exceeds one year. 


If the unexpired term had not exceeded one year at the time the 
vacancy occurred then your appointment would have been for the hal- 
ance of the term and the party elected would not be entitled to take the 
office until the first Thursday after the First Monday in January 1933, 
but in that case he would have been elected for a regular term instead 
of to fill a vacancy. As it is the election will be to fill a vacancy and 
not for the regular term. 
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32-1704, Compiled Statutes reads in part as follows: 


“Vacancies occurring in any ~----- county ____- elective 
office thirty days prior to any general election shall be filled 
thereat _____- but when the unexpired term does not exceed 
one year the vacancy shall be filled by appointment.” 


It was necessary, of course, when the vacancy occurred in your 
county that some one should be appointed to fill the vacancy until it 
could be filled at the general election, which was to be held six months 
thereafter and the county board very properly made an appointment 
to fill the vacancy until that time and the term of such an appointee 
is governed by the provisions of 32-1706, Compiled Statutes which 
reads in part as follows: 


“Appointments under the provisions of this chapter shall 
be in writing and continue until the next election at which the 
vacancy can be filled, and until a successor is elected and qual- 
ilfied, and be filed with the secretary of state * * * 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


TOWNSHIP ORGANIZATION— DISCONTINUANCE OF--EFFECT 
ON TOWNSHIP TAX LEVIES 


November 2, 1932. 


Mr. C. C. Sherwood, 
Attorney-at-Law, 
Orleans, Nebraska. 


Dear Mr. Sherwood: 


This is in answer to your kind letter of October 31, 1932, in which 
you state and inquire: 


“We will vote in this county at the general election for or 
against the present township organization. It has been a mat- 
ter of much discussion as to how a change from the present 
to a commissioner form of government will affect the standing 
township levies. For instance, we now have a standing town- 
ship levy for the support of library, band and cemetery and I 
would certainly appreciate your advises as to how these levies 
ean be continued under the commissioner form of government, 
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1 will thank you to advise me concerning this matter, if pos- 
sible during this week.” 


The pertinent statute appears to be Section 26-279, Comp. St., 1929, 
reading as follows: : 


“When township organization shall be discontinued in any 
county, it shall be the duty of the town clerk in each town in 
said county, as soon as the board of county commissioners are 
appointed and qualified, to deposit with the county clerk of the 
county all town records papers and documents pertaining to 
the affairs of such.town, and to certify to him the amount of 
indebtedness of such town outstanding at the time of such dis- 
continuance, and the board shall have full and complete power 
to settle all the unfinished business of the towns as fully as 
might have been done by the town itself. and dispose of any 
and all property belonging to such towns, the proceeds of which, 
after paying all indebtedness, shall be dispcsed of by the county 
board for the benefit of the taxable inhabitants thereof by their 
crediting all unexpended balances of said towns to such fund 
or funds as they in their discretion shall deem for the best in- 
terests of such county, and it shall be their duty, at such time 
as shall be provided by law, to levy a tax upon the taxable 
property of such towns to pay any unliquidated indebtedness 
it may have outstanding. 


Since this statute in terms authorizes the county board succeeding 
township organization to do for the inhabitants of the discontinued 
township any unfinished business pertinent to said township that the 
said township could have done while still in existence, we are of the 
opinion that the county board succeeding township organization can ad- 
minister and continue standing township levies in the old township 
territory for a library, band and cemetery that are going township 
enterprises at the time of discontinuance of township organization. 


Appreciating the high value of your continued interest in the suc- 
cess of this office, and with kind personal regards, we are 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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ELECTIONS—BALLOT—USE OF PRINTED STICKER ON 
; November 3, 1932. 


Hon. George A. Munn, 
County Attorney, 
Ord, Nebraska. 


Dear Sir: 


At the request of Bert N. Hardenbrook of your city, we are here- 
by expressing to you our views on various questions connected with 
the use of stickers for voting purposes at the forthcoming election. 


We inclose herewith a copy of our previcus cpinicn thet a voter 
may vote for a person by attaching to the ballot a sticker containing 
the name of the person voted for and the office which the voter is 
voting for said person to fill. The source from which the voters de- 
rive the stickers which they thus use, whether from the persons thus 
voted for or from other sources, is regarded by us as immaterial to 
the validity of such sticker votes and the validity of the ballot to which 
such stickers are attached. 


The election law contemplates that there should be on the official 
ballot separate, distinct and independent lines and spaces for the 
writing in or alternative sticking on of names by voters (Sec. 32-504, 
Schedule A, 1931 Supp.).The law also thereby contemplates that the 
voter will perform his writing in or sticking on of names in the ap- 
propriate space and on the appropriate lines so that no other name 
or item of printed matter on the ballot will be covered, concealed, 
cancelled or obliterated. Still, if the voter covers and conceals with 
his sticker the printed name or names of another candidate or other 
cadidates on the ballot for the same office, we see no legal reason why 
the election officers should reject as invalid either the sticker vote 
or the whole ballot to which the sticker vote is thus defectively at- 
tached. It seems clear that the persons whose names on the ballot 
were thus covered up would not be prejudiced by this irregularity 
because they would not have received the particular votes indicated 
by such stickers in any event. It may be that such a defect is a 
defacement or spoliation of the ballot; but where the voter’s intention 
can be gathered ‘from the ballot, the question of spoliation is for the 
voter and not for the judges (Secs. 32-716 and 32-911, Comp. St., 1929). 


We are also of the belief that any variance between the sticker 
description and the ballot description of the office for which the voter 
is making a sticker vote, would not of itself invalidate the sticker 
vote or the ballot to which such vote is attached, unless the person 
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and effice for which the sticker vote was cast could not ke ascertained 
in counting with reasonalle certainty. The same weuld, in our opinion, 
be true as to any surplusage on the sticker which did not conceal or 
confuse the voter’s intent as disclosed by the sticker. 


We are also of the opinion that a person’s defeat as a candidate 
for an office at the primary does not prevent electors from effectively 
voting for such person at the general election by writing or sticking his 
name on the general election ballot as a candidate for such office (State 
v. Penrod, 102 Neb. 734). 


In conclusion it seems to us that these conclusions are required by 
the long line of Nebraska Supreme Court decisions holding that elec- 
tion laws are liberally construed in favor of the voter and that no vote 
or ballot from which the voter’s intention can be derived with reason- 
able certainty, should be rejected as invalid (Bingham v. Broadwell, 
73 Neb. 605; Griffith v. Bonawitz, 73 Neb. 622; Gauvreau v. Van Patten, 
83 Neb. 64; State v. Russell, 34 Neb. 116; White v. Slama, 89 Neb. 65; 
State v. Sheets, 119 Neb. 145; State v. Marsh, 120 Neb. 287). To the 
same effect is section 32-911, providing in part that “when a ballot is 
sufficiently plain to gather therefrom a part of the voter’s intention, 
it shall be the duty of the judges of election to count such part.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


HIGHWAYS, EXPENDITURES FOR, REPORTS TO STATE AUDITOR. 
ALLOCATION OF FUNDS BETWEEN STATE AND COUNTIES 


November 5, 1932. 


Hon. Geo. W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 


Dear Sir: 


This is in answer to your request for an opinion on the obligation 
of the State Auditor under the provisions of Section 39-232. This sec- 
tion provides for filing in the office of the county clerk of each county 
and in your office of monthly certificates of the State Board of Irri- 
gation, Highways and Drainage, now the Department of Public Works, 
showing the total amount of money that each county is to receive from 
the Federal Aid Road Act of July 11, 1916, as amended by H. R. 13308, 
1919, together with a like amount of money from the State Aid Road 
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Fund, “as provided for by Section 5, Chapter 185, Laws of Nebraska 
for 1917 (39-1705) and the provisions of this act; such certifiicate (after 
setting aside five per centum for engineering and administration) shall 
also show the total amount of money available in each projected dis- 
trict for the biennium ending March 31, 1920, as provided by Section 6, 
Chapter 186, Laws of Nebraska for 1917 (39-1706)” etc. 


It appears that no such certificate has been filed for many years 
last past, and that the department contends that the section is ob- 
solete being superceded by subsequent legislation. 


In our opinion, we do not think the certificates mentioned in this 
section are now required and believe the entire section now to be ob- 
solete and unenforceable. Our reasons are as follows: 


First: This section was passed as Section 2 of Chapter 255, Laws 
of 1919. That chapter was essentially an appropriation act for the 
“State Aid Road Fund”. Chapter 185, Laws of 1917 had created that 
fund and had made appropriations therefore for the years 1917 and 
1918. 


Careful reading of said Chapter 255, Laws of 1919, discloses that 
that act was complete in itself and deals with current appropriations 
of the state and federal governments. This interpretation is borne 
out by the fact that, so far as we have been able to find, the “State 
Aid Road Fund” seems to have disappeared, so far as that particular 
designation was concerned. That fund was derived from general taxes. 
We fail to find any section in our present statutes which carry forward 
Section 1 of said Chapter 255, Laws of 1919, in any form. 


Second: The gasoline tax law (Sec. 66-411, C. S. 1929), first pas- 
sed in 1925 (Laws of 1925, Ch. 172), was an enactment complete in 
itself which created the Gasoline Highway Fund, since divided into 
several funds. The act contains no reference to the old “State Aid 
Road Fund” and requires no such certificates as are called for in the 
above mentioned “State Aid Road Fund” law. Only’ a part of the 
Gasoline Highway Fund, that part contained in subsection (c) of Sec- 
tion 66-411, C. S. 1929, may be allocated to the counties. 


Third: Practical construction by officers and departments charged 
with the administration and disbursement of the several divisions of 
the Gasoline Highway Fund over a period of years, to the effect that 
that fund is created, disbursed and accounted for in a manner entirely 
disassociated from the old State Aid Road Fund and the certificates in- 
cident thereto, is entitled to great weight and we are unable to say 
that construction is wrong, as a matter of law. 


OPINIONS 509 


Fourth: Legislative appropriations of funds from the gasoline tax 
and federal aid, while they may not be taken to be absolute legislative 
ratification of executive construction of the laws concerning the Gas- 
oline Highway Fund are, at least, persuasive in determining what the 
correct answer to your inquiry is. 


Fifth: The Federal Highway Act and miscellaneous federal laws 
incident thereto which amend and supercede the act of July 11, 1916, 
practically eliminate the counties from any supervision and control in 
the administration and distribution of federal aid funds to the states for 
highway purposes. See Chaps 1 and 2, U.S. C. A. Title 23, and amend- 
ments thereto. 


As to 5% engineering expenses concerning which you also ask 
our opinion, the situation is somewhat the same as that of the cer- 
tificates to your office above discussed. Section 39-1704, C. S. 1929, 
a part of Chapter 185, Laws of 1917, above mentioned limits engineer- 
ing expenses to 5% of the construction cost of the work. This section 
refers to appropriations to the state aid road fund and funds appor- 
tioned to Nebraska under the federal act of July 11, 1916. We find no 
statutes making mention of engineering expense so far as the Gasoline 
Highway Fund is concerned, except the appropriations act of 1931, 
Laws 1931, p. 11, which contains an item “Salaries and Wages (from 
gas tax) 1.6% of total construction, estimated ... . $260,000”. 


We understand this item, as heretofore construed by the Depart- 
ment of Public Works and your office, covers salaries and wages of 
the office force of the department, and all preliminary engineering ex- 
pense down to the time of actual starting of construction work on the 
various projects; and that engineering expense on the project is 
charged to the project and becomes a part of the cost of the same, 
in which the state, as to state and federal highways, receives the fed- 
eral aid allocated to that project. 


We do not see that you have any other or different responsibility 
concerning engineering expenses on these projects than you have as to 
any other item of expense incident thereto. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By L. R. NEWKIRK, Assistant Attorney General. 
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CITIES—AUTHORITY TO PROVIDE FOR RELIEF OF POOR 
November 8, 1932. 


Mr. R. P. Kepler, 
City Attorney, 
Sidsey, Nebraska. 


Dear Mr. Kepler: 


This is in answer to your letter of November 5, 1932. You ask severel 
questions relative to your city’s authority to provide for the relief of 
the poor of the city from the public funds of the city. Upon this 
subject we are pleased to inform you as follows: 


It appears that in 1930 Sidney had 3,306 people. In the absence 
of any authentic information to the contrary, we presume that your 
city has no more than 3,306 people at this time. If so, it is a city 
of the second class. As to such cities, we regret to say that we fail 
to find any statute authorizing their governing bodies to contribute 
directly from their public funds to the relief of the poor of such cities. 
Instead the pertinent and express provision of the law is that the 
county board is vested with the entire and exclusive superintendence 
of the county’s poor as such (Sec. 68-104, Comp. St., 1929). 


In relieving the poor by providing for their employment upon pub- 
lic improvements made by the city, the city can, of course, go no 
farther than the express limitations on its power to incur indebtedness, 
-borrow money, levy taxes and issue warrants for such purposes, will 
enable it to go. Since you ask no questions as to what these limitations 
are, we assume either that you are as familiar with them as we are or 
that they are as acessible to you as they are to us. Before advising 
the council as to how far they can go in providing for public im- 
provements to be made by the city, it is, of course, always necessary 
in each case to consult the statute for the law’s express limitations 
on the power to borrow money, incur indebtedness, levy taxes and issue 
warrants for each proposed improvement. 


It seems that legislation is required not only to empower second- 
class cities and villages to relieve their own poor from the public funds 
of such cities and villages, but also to provide as far as possible for 
the readjustment and balancing of municipal budgets to the depression 
scale of values. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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SHERIFF—MILEAGE— RIGHT TO FOR TRANSPORTING CHILDREN 
TO REFORM SCHOOL 
November 15, 1932. 


Mr. Rush C. Clark, 
County Attorney, 
Gering, Nebraska. 


Dear Mr. Clark: 


I have your letter of the 3rd with reference to an opinion given 
by me under date of November 12, 1931, on the question of sheriff's 
fees and mileage, and note your question as follows: 


“The question now comes up whether he is entitled to 
mileage or only actual expense for transporting children to 
the reform school, that is the Industrial School at Kearney 
and Geneva. Strictly speaking, these are educational institu- 
tions rather than penal institutions.” 


As pointed out in my former letter, the rule is fundamental that 
the sheriff must be able to point to some statutory provision authorizing 
mileage to be entitled to mileage in a given case. Section 33-120, Comp. 
St., 1929, authorizes the payment of mileage to the sheriff for each 
mile actually and necessarily travelled but this applies, in my opinion. 
only to travel necessary to the performance of his official duties. 


If it could be said that it is the official duty of the sheriff to 
take children to the industrial schools at Kearney and Geneva I would 
say that he is entitled to mileage for such services, but it appears from 
an examination of Section 83-1107 that the court may designate an 
officer other than the sheriff to perform this service. I find no pro- 
vision that such officer shall receive mileage but Section 83-1107 pro- 
vides that the expense of conveying any boy so committed to the state 
industrial school shall be at the expense of the county. The same is 
true as to girls committed to the industrial school at Geneva (Sec. 83- 
1204, Comp. St., 1929). 


I am of the opinion, therefore, that when the sheriff transports 
children to the industrial schools at Kearney or Geneva he is not acting 
in his official capacity as sheriff but simply as an officer of the court 
for the execution of it orders, and that he is entitled to be reimbursed 
for his actual expenses, but is not entitled to mileage. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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COUNTY JUDGE--LENGTH OF TERM OF APPOINTEE 
TO FILL VACANCY 


November 16, 1932. 


Mr. George J. Lemmon, 
Thurston, Nebraska. 


Dear Sir: 
You say: 


“As I am the successful candidate for county judge for 
Thurston County, and the present incumbent, Judge Smith, is 
holding the office by appointment to fill the vacancy caused 
by the death of Judge Flynn, the question has come up as 
to my right to qualify and take the office as soon as the canvas 
is completed and certificates issued. I would like to have your 
‘opinion as soon as it will be possible for you to look the ques- 
tion up. Judge Smith was appoined March 16, 1931.” 


In answer to the question you suggest, I will say that in my opinion 
Judge Smith holds the office for the unexpired part of the term for 
which Judge Flynn was elected. 32-1704, Compiled Statutes, 1929 Ed- 
ition, provides that when a vacancy occurs in the office of county 
judge and the unexpired term does not exceed two years, the vacancy 
shall be filled by appointment. 


I take it that in such a case there is no election to fill a vacancy 
but that the party appointed holds the office for the full unexpired 
term. I assume that you ran for the full term of four years beginning 
on the first Thursday after the first Tuesday in January, 1933, and not 
merely for the unexpired term which ends on that date. 


If the unexpired term of Judge Flynn had exceeded two years, 
then in my opinion Judge Smith would only have been entitled to 
hold the office until someone had been elected to fill the vacancy at 
the late election held on the eighth of this month, but in that case 
the party elected would have been elected merely to fill the office dur- 
ing the unexpired term of Judge Flynn and not for the full term of 
four years, beginning when Judge Flynn’s term would have expired 
if he had lived. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General 
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TOWNSHIP SUPERVISORS—SYSTEM DISCONTINUED—SUPER- 
VISORS, HOW SELECTED 


November 18, 1932. 


Mr. John L. Riddell, 
County Attorney, 
York, Nebraska. 


Dear Sir: 
You say: 


“York county has apparently vcted to discontinue the town- 
ship supervisors. In the past York County has had twenty 
supervisors, now they will have five as provided by Section 
26-298. 


“Section 26-299 of the Compiled Statutes for 1929 provides 
‘that the supervisors residing in each district shall determine 
by lot which one is to continue as the supervisor of said 
district, 


“The question is, when shall the supervisors meet to deter- 
mine by lot who is to remain on the board. The next question 
is shall the lot be cast from the present board of supervisors 
or the new board of supervisors who do hold over for the 
following two years.” 


The county board is required to meet and re-district the county 
in my opinion on the second Tuesday after election at which the elec- 
tors of the county have voted to discontinue the township supervisor 
system. 


Section 26-299 provides that the county board shall proceed in 
the same manner and at the same time and place as the county com- 
missioners are required to proceed in dividing the county into super- 
visor districts when township organization has been adopted and that 
is the second Tuesday after township organization has been adopted 
(See 26-204). 


When the county is re-districted there will be only five supervisor 
districts where heretofore there have been twenty, and of course, 
that means there will be only five supervisors, where there have been 
twenty. 


I am inclined to the opinion, although the matter may not be 


514 REPORT OF ATTORNEY GENERAL 


entirely free from doubt, that the supervisors now in office are the 
ones who should draw lots in each of the new supervisor districts to 
determine who shall continue to represent the district on the county 
board of supervisors. 


In other words men who are not now in office but who were elec- 
ted as township supervis°rs for the term beginning on the first Thurs- 
day after the first Tuesday in January, 1933, will have no part in the 
division of the county into the new supervisor districts nor in the 
drawing of lots to determine who shall continue to act as the super- 
visor for each of the new districts. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General 


TAXES—LIABILITY OF PROPERTY PURCHASED BY A CITY 
UNDER A CONDITIONAL SALES CONTRACT 


November 29, 1932. 


Hon. W. H. Smith, 
State Tax Commissioner, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter received by 
you from Mr. Allan F. Black of the Broken Bow bar who makes a 
statement of fact and asks questions thereon as follows: 


“On April 22, 1929, the municipality, city of Broken Bow, 
Nebraska, purchased from the Fairbanks Morse & Company cer- 
tain machines and electric light improvements of the value of 
$54,160.00 under and by virtue of the terms of a certain contract 
of sale between the parties under that date. The terms of the 
contract make it a conditional sale contract on a deferred pay- 
ment plan. The contract expressly and specifically states ‘that 
the title and ownership of the machinery or material herein 
specified shall remain in the Fairbanks Morse & Company until 
final payment therefore has been made in full as above pro- 
vided, and until final payment has been made of any other 
sums that may be due the company by the municipality ....’ 


“The city has paid approximately one-third the amount due 
on the contract. So far the property has not been assessed or 
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subjected to taxation, but we are inclined to be of the opinion 
that it should be. We would appreciate receipt of your reply 
to the following question. 


“1, Are the machines and equipment covered by this con- 
tract assessable and taxable to the Fairbanks Morse & Company 
at their actual value regardless of the amount paid on the con- 
tract. 


“2. Does Fairbanks Morse & Company have any taxable 
interest whatever in the property and if so to what extent?” 


In answer to Mr. Black’s questions, I will say that in my opinion 
Fairbanks Morse & Company are not now subject to a tax as the 
owner of the machines and equipment above mentioned. I take it 
although the said company may have retained by contract to said pro- 
perty, the city of Broken Bow is the equitakle owner of same. It oc- 
curs to me that the interest of the company in said property is 
very similar to the interest of a mortgagee in chattels mortgaged to 
him to secure payment of a debt. 


I take it that the company is probably subject to taxation some- 
where upon the unpaid balance of the purchase price which the city 
of Broken Bow still owes it but that balance is not taxable in Broken 
Bow nor anywhere else in Custer County if I understand the facts right. 

I will add that even if said machines and equipment were taxable 
to Fairbanks Morse & Company I do not understand that they would 
be taxable to it in Custer County for I presume the company has no 
office in Custer County and I do not understand that the facts in this 
case constitute an exception to the general rule that personal property 
is usually taxable to its owner at the place of tis residence. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GLORGE W. AYRES, Assistant Attorney General. 


LIQUOR PROSECUTION—EXPENSE OF ANALYSIS OF LIQUOR AS 
PROPER ITEM OF COSTS IN 


November 29, 1932. 
Mr. A. W. Storms, 
City Attorney, 
Holdrege, Nebraska. 


Dear Sir: 


We have your letter of the 26th in which you request our opinion 
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as to whether it is proper to charge against a convicted defendant, as 
a part of the costs in a liquor prosecution, the expense of sending an 
officer to the capitol with a sample of the liquor to be analyzed by 
the state chemist. 


I have made a pretty thorough investigation of this question but 
have been unable to get much light from the authorities and published 
reports. I seriously doubt, however, if an item of expense such as this 
may properly be taxed as costs against one convicted of violation of 
the liquor laws. 


It is fundamental that no costs can be taxed except where author- 
ized by statute (15 C. J. 317, Sec. 788). Section 29-2208, Comp. St., 
1929, makes it the duty of the court in every case of conviction of 
any person for a felony or misdemeanor to render judgement for the 
costs of prosecution against the person convicted. 


However, I do not understand the law to be that every item of ex- 
pense which the state may have incurred in prosecuting the defendant 
is a legitimate item of costs to be taxed against him. It has been held 
that no item of costs other than those provided by statute are allowable 
(15 C. J. 330, Sec. 823). Our Supreme Court keld in the case of Biester 
v. State, 65 Neb. 276, 91 N. W. 416, that the court is vested with a 
large discretion in taxing costs against the defendant in a criminal 
case but that it can tax only such items as there was an actual, ap- 
parent or probable necessity for incurring. Under this holding a 
plausable argument could be made for the allowance of costs covering 
the expense of having the liquor analyzed by the state chemist, but I 
doubt if the court intended to go that far. 


My opinion is that only those items of expense for which a fee is 
provided by statute such, for example, as filing fees, witness fees, 
mileage, etc. are proper items to be included in the costs which may be 
taxed against the defendant. This appears to be the limit which the 
courts have set on the items of cost which could properly be taxed 
against the defendant. 


The provisions of Section 53-135, Comp. St., 1929, seem to me to 
support this view, particularly the provision that “it shall be the duty 
of the county board of each county to pay all bills incurred or approved 
by the county attorney in said county for the detection and punishment 
of all violations of this act, and for all inquiries and proceedings of 
every nature for the purpose of disclosing evidence, making raids, 
searches and seizures under this act. And the county board shall make 
sufficient appropriations to cover all such bills and expenses so in- 
curred.” Evidently the legislature did not regard the expense of se- 
securing evidence in a liquor case to be a legitimate item of costs and 
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hence made provision for the payment of such expense by special 
appropriation by the county board. The same principle would apply to 
a city or village as well as to a county. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By LOMER L. KYLE, Assistant Attorney General. 


CITIES—FUNDS—RIGHT—TO DRAW ON ONE FUND TO PURCHASE 
REGISTERED WARRANTS DRAWN ON ANOTHER 


November 30, 1932. 


Mr. D. R. Byers, 
City Treasurer, 
Osceola, Nebraska, 


Dear Sir: 


This is in answer to your kind letter of November 25, 1932, in which 
you state and inquire: 


“The city council of the city of Osceola have passed a res- 
olution instructing me as city treasurer to purchase registered 
warrants of the electric light fund with funds of the water fund 
and carry said registered warrants as part of the water fund. 
Please advise me if this can be lawfully done.” 


We have frequently expressed the opinion that the resolution in 
question is authorized by Section 17-515, 1931 Supplement, Page 26, 
reading in part as follows: 


“Provided, when the treasurer of any such city or village 
holds funds of any such city or village in excess of the amount 
required for maintenance or set aside for betterments and 
improvements, the mayor and the council or the board of 
trustees may by resclution direct and authorize said treasurer 
to invest said surplus fund in the outstanding bonds or reg- 
istered warrants of said city or village. The interest on such 
bonds or warrants shall be credited to the fund out of which 
said bonds or warrants were purchased.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 
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COMMISSIONER OF PUBLIC LANDS AND BUILDINGS—LIS 
PENDENS NOT FILED IN OFFICE OF—ASSIGNMENTS 
OF SCHOOL LAND LEASES AND SALES— 

MUST B& RECORDED IN OFFICE OF 


December 1, 1932. 


Hon. G. C. Emery, 
Deputy Commissioner of Public Lands and Buildings, 
Lincoln, Nebraska. 


Dear Sir: 


I find no provision of statute for the filing of a lis pendens in any 
case in the office of the Commissioner of Public Lands and Buildings. 


I do find a provision of statute which by implication authorizes the 
assignment of school land leases for it provides that: 


“No assignment of a school land lease or sale contract shall 
be valid until recorded in the office of the commissioner of pub- 
lic lands and shall not be eligible to such record if there are 
any payments of rental due at the time the assignment is. offer- 
ed for record.” 


This being true I am of the opinion that the commissioner of Pub- 
lic Lands and Buildings will be legally justified in filing and recording 
an assignment of a school land lease upon which there are no rentals 
due, even though he may have been notified that some had levied an 
execution upon the lessee’s interest in the land and was seeking to 
sell it at execution sale in order to satisfy a judgment against the 
owner of the lease. 


I do not mean to say that if the assignee of such a lease at the 
time he purchased it, had knowledge that an execution had been levied 
on the lease, he may not find that his interest is inferior to the interest 
of a purchaser at the execution sale, but that is a matter, I take it, 
to be threshed out by appropriate court proceedings in the county 
where the leased land is situated. 


. Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 
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OIL AND GASOLINE—-FUEL OIL--WHEN INSPECTION REQUIRED 
December 6, 1932. 


Mr. D. E. Felton, 
Deputy Secretary of Agriculture, 
Lincoln, Nebraska. 


Dear Mr, Felton: 


You refer to this department for opinion the question raised by 
Mr. Herbert W. Patterson, deputy county attorney of Scotts Bluft 
County as to whether a man who has been delivering uninspected oil 
to dealers in that county for furnace fuel can be successfully prosecu~ 
ted under the provisions of Sections 66-302 and 66-308, Comp. St., 1929. 


Section 66-302, provides in part 


“The department of agriculture shall inspect and test all 
gasoline, kerosene or other products of petrcleum manufactured, 
sold or offered for sale in this state for illuminating, heating 
or power purposes; frovided, however, this article shall not 
be construed to require the inspection of crude petroleum, or 
any product of petroleum used exclusively for fuel or lubrica~- 
ting purposes.” 


Section 66-308, provides: 


“No person whether vendor, manufacturer or dealer, shall 
sell or attempt to sell or deliver to any person in this state any 
of the oils mentioned in this article before having the same 
inspected as herein provided.” 


It is true, as Mr. Patterson points out, that there is a seeming con- 
tradiction in the provisions of Section 66-302, in that it first provides 
that all gasoline, kerosene or other products of petroleum manufac- 
tured or sold for heating purpcses shall be inspected and immediately 
afterwards provides that crude petroleum or any products of petroleum 
used exclusively for fuel shall not be required to be inspected. 


In construing statutes containing apparently conflicting provisions 
the courts will so construe them as to harmonize their several provisions 
if it is possible and I believe that such a construction can reasonably be 
placed on the language used in Section 66-302. 


While the language employed in Section 66-302 is rather awkward, 
it seems to me that its meaning, and the intention of the legislature 
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which it attempts to express, is perfectly clear, namely, that all gas- 
oline, kerosene or other petroleum products which may be used for 
illuminating, heating or power purposes must be inspected, except. 
crude petroleum and petroleum products which can not be used for 
any purpose except fuel or a lubricant. If it were intended by the 
legislature that any petroleum product that could be used for fuel need 
not be inspected, it would nullify the entire act, as it is possible to use 
any such product for fuel purposes. It seems clear to me that the 
legislature intended to exclude from the necessity of inspection crude 
petroleum or any petroleum that can only be used for fuel or lubricating 
purposes, but that all other products must be inspected. 


If, in the case under consideration, the oil sold or delivered is of 
such quality that it may be used for illuminating or power purposes 
as well as fuel, I believe it should be inspected, and that its sale and 
delivery is an offense under Section 66-308, even though it is sold for 
use as a fuel. It is the quality or character of the oil and not the 
use to which it may be put by the purchaser which determines whether 
it must be inspected or not. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney Genera) 


SCHOOL DISTRICTS—WARRANTS—LIMITATIONS ON 
REGISTRATION OF 


December 9, 1932. 


Mr. T. A. James, 
Stromsburg, Nebraska. 


Dear Sir: 
You say: 


“A question has come up in our school district about reg- 
istering warrants. We have now over $11,000 of registered 
warrants, part of them hanging over from last year. The levy 
this year for our budget is $15,000. Can we register warrants 
indefinitely or is there a limit? What should a school board 
do in case it has outstanding warrants in excess of its budget, 
due largely to the fact that taxes have not come in?” 


Your question is answered in effect, I think, by State v. Gardner, 
79 Neb. 101, which says: 
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“There is no restriction in the school law upon the power 
of the school dsitrict officers to issue warrants in payment of 
teaacher’s wages and current expenses payable out of the gen- 
eral fund, and warrants issued for a liability of this nature 
incurred during previous years may be paid out of funds de- 
rived from taxes levied and collected during the current year. 


“The general fund of the school district is a continuing fund 
upon which warrants may be issued, and if not paid for want 
of funds they may be registered under the provisions of the 
warrant act, .... and paid in the order of their registration. 
upon the accumulation of money in the fund upon which they 
are drawn. 


“Mandamus will not compel school district officers to ap- 
propriate and set apart the entire revenue of the district for 
general purposes to the payment of registered warrants, if the 
effect will be to close the schools and deprive the children of 
the district of a common school education, but will require such 
officers to set apart so much of said fund as is necessary to 
maintain a common school for the shortest time provided by 
law and at the least possible expense, and use the remainder 
of the fund in payment of such warrants in the order of their 
registration.” 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


COSMETOLOGY—WHAT CONSTITUTES PRACTICE OF 


December 10, 1932. 
Mrs. H. L. Leonhardt, 
Elsie, Nebraska. 


Dear Madam: 
You inquire as follows: 


“Is there a law prohibiting friends from exchanging finger 
waves or setting a wave in a friend’s hair, if it is done abso- 
lutely free, just for practice, and absolutely nothing in money 
or value given?” 


The language of the law is not very clear as to just what con- 
stitutes the practice of cosmetology in the sense that it can only 
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be practiced by a registered cosmetologist. Section 71-2101, Compiled 
Statutes of Nebraska, 1929, says: 


“After January 1, 1930, no person shall practice or attempt 
to practice cosmetology, hair dressing or beauty culture without 
a certificate of registration as a registered cosmetologist” etc. 


Section 71-2102 says: 


“The practice and teaching of cosmetology is defined to be 
and includes any or all work generally and usually included in 
the term ‘hair-dressing’ and ‘beauty-culture,’ and performed in 
so-called hair-dressing and beauty shops patronized by women 
and children.” 


I am of the opinion, however, that the courts would never con- 
strue this law to prohibit the occasional giving of a finger wave or 
performing a similar service, without compensation of any kind, for 
a friend or member of the family. 


A strict construction of the statutes quoted above would mean 
that a person could not legally brush his own hair or clean his finger 
nails, as both of these acts are included in the term beauty culture 
and are commonly performed in beauty shops. Such an interpretation 
of the law would, of course, be ridiculous. It would also be ridiculous 
to hold that a mother could not lawfuly trim the hair of her two- 
year-old baby merely because she was not a licensed barber or cos- 
metologist. 


The aim of the cosmetology and barber laws is to protect the public 
from incompetent and unsanitary practitioners, and any law which 
attempts to go beyond this is unconstitutional and void. It seems to 
me that it is no concern of the public if a person occasionally dresses 
the hair of a member of her family or a friend if no charge is made 
for the service. 


Very truly yours, 
C. A. SORENSEN, Attorney General, 
By HOMER L. KYLE, Assistant Attorney General. 
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INTOXICATING LIQUORS—POWER OF LEGISLATURE TO LEGAL- 
IZE THE SALE OF BEER WITHOUT CONSTITUTIONAL 
AMENDMENT 


December 12, 1932. 
Honorable Rudolph Tesar, 
1408 South 13th Street, 
Omaha, Nebraska. 


Dear Mr. Tesar: 
Your letter of November 29th at hand in which you say: 


“You are no doubt aware that the next session of the Legis- 
lature will in all probability attempt to pass some measures 
toward the legalization of the szle af beer, that is, however, 
upon the assumption that our present Congress shall modify 
the Volstead Act at their short session next month. 


“Upon looking into cur State Constitution and into our 
State Laws, the question is presented to my mind as to what 
action this present Legislature can take along these lines. 
There is no doubt that the Legislature can repeal Chapter 53 
of our 1929 Statutes, dealing with the liquor situation and can 
raise the alcoholic percentage from one-helf of 1%, to meet 
the Congressional change if one is s) made. The question 
then would revert back to our State Constitution, towit Ar- 
ticle 15, Section 10, which desls with the manufacture, sale, 
keeping for sale or barter, the sale or barter under any pretext, 
of malt, spiritous, vincus, or other intoxicating liquors, except 
for medicinal scientific, meckarical cr sacramental purposes. 


“Now, then, wculd we be able, if we modify Section 53-101 
of the Compiled Statutes, to conform with the Congressional 
modification of the Volstead Act, to permit the sale of beer in 
the State of Nebraska under this Constitutional provision? 
The question is being debated pro and con at the present time 
and personally I am of the opinion that it could be done, 
inasmuch as Section 53-101 explains and tells us what is intox- 
icating liquor as meant in Article 15, Section 10. What is your 
opinion upon this question? 


“Further, the question has also been raised as to whether 
or not the State Legislature could propose a referendum to re- 
peal Article 15, Section 10 of the State Constitution. No doubt 
if that proposal was made it would have to come under Article 
16, Section 1, which deals with the proposing of amendments.” 
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The Legislature cf course hes power to repeal the state prohi- 
bition enforcement laws. But the prohibition amendment to our State 
Constitution would still remain. It (Section 10 of Article XV) reads 
as follows: 


“On and after May 1 1917, the manufacture, the sale, the 
keeping for sale or barter the sale or barter, under any pretext, 
of malt, spiritous, vinous or cther intexieating liquors, are for- 
ever prohibited in this state, except for medicinal, scientific or 
mechanieal, or sacramental purposes.” 


The state constitutional provision would not be affected by the re- 
peal of the State Prohibition Enfercement Act, the Volstead Act and 
the Eighteenth Amendment. The state has authority to make its own 
laws for the regulation of liquor traffic withcut regard to federal laws. 


In our opinion the state prohibition amendment makes illegal the 
manufacture and sale in Nebraska of any beer capable of producing 
intoxication when taken into the stomach in such quantities as it is 
practically possible for a man to drink. 


In Kerkow vs. Bauer, 15 Neb. 150, the Supreme Court of Nebraska 
said: 


“The word ‘beer’, without restriction or qualifiication, de- 
notes an intoxicating malt liquor, and is within the meaning of 
the words ‘intoxicating liquors’ as used throughout the statute.” 


In Peterson vs. State, 63 Neb. 251, the Supreme Court of Nebraska 
said: 


“Courts will take judicial notice that whiskey and beer are 
intoxicating.” 


In Feddern vs. State, 79 Neb. 651, the Supreme Court of Nebraska 
held that it was ‘not error for the court to instruct the jury, as a mat- 
ter of law that beer is an intoxicating malt liquor, and is within the 
meaning of the words ‘intoxicating liquors’, as used in the statute.” 


It follows, in our opinion, that the manufacture or sale of any 
malt liquor whether called “beer” or some other name, intended for 
uSe as a beverage, or capable of being so used, which contains al- 
cohol in such proportion that it will produce intoxication when taken 
in such quantities as may be practically drunk is prohibited by Section 
10 of Article XV of the Constitution of Nebraska. 


The State Constitution prohibits the manufacture and sale of “malt, 
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spiritous, vinous, or other intoxicating liquors.” While the question 
is not free from doubt, we are of the opinion that the electors of 
the state in adopting said amendment to the Constitution did not mean 
to prohibit the manufacture and sale of liquors which can not be used 
as a beverage in such quantity as to produce intoxication. The qual- 
ifying words “other intoxicating” can not it seems to us be rejected. 
It must be assumed that they would not have been inserted without in- 
tending that they should be given due force and effect. If the words 
“other intoxicating” are not to be given force and meaning as relating 
to and defining the words “malt spiiitous, vinous”, the use of this 
phraseology was superflucus. As a matter of ordinary construction, 
where several words are followed by a general expression as here, 
which is as much applicable to the first and other words as to the last, 
that expression is not limited to the last, but applies to all. The Sup- 
reme Court of the United States so held in the case of the United States 
vs. United Verde Copper Company, 196 U. S. 207, 25 Sup. Ct. Rep. 222. 
The intention was, it seems to us, to prohibit the production only of 
such malt liquors as can in fact precuce intoxication. The prohibition 
does not therefore in our opinion extend to “malt liquors” such as near 
beer, which do not contain alcohol. 


The manufacture and sale of beer, containing sufficient alcohol 
to produce intoxication, will be illegal in Nebraska as long as said 
Section 10 of Article XV is a part cf our State Constitution, even 
though the Volstead Act and the Eighteenth Amendment be repealed. 
Said Section 10 of Article XV can not be repealed by the Legislature; 
it can only be taken out of the Constitution by a vote of the people 
of the state at a general election. The question of the repeal of said 
Section 10 of Article XV of the State Constitution can be submitted by 
the Legislature to a vote of the people under the provisions of Section 1 
of Article XVI of the Nebraska Constitution reading as follows: 


“Kither branch of the Legislature may propose amendments 
to this constitution, and if the same be agreed to by three-fifths 
of the members elected to each house, such proposed amend- 
ments shall be entered on the journals, with the yeas and nays, 
and published once each week for four weeks, in at least one 
newspaper in each county, wkere a newspaper is published, im- 
mediately preceeding the next election of members of the Legis- 
lature. At such election said amendments shall be submitted 
to the electors for approval or rejection upon a ballot separate 
from that upon which the names of candidates appear. If a 
majority of the electors voting on any such amendment adopt 
the same, it shall become a part of this constitution, provided 
the votes cast in favor of such amendment shall not be less than 
thirty-five per cent of the total votes cast at such election. 
When two or more amendments are submitted at the same elec- 
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tion, they shall be so submitted as to enable the electors to 
vote on each amendment separately.” 


The people through the Initiative can submit to the voters the 
question of repeal of said Section 10 of Article XV under the provisions 
of Section 2 of Article III of the State Constitution which reads as 
follows: 


“The first power reserved by the people is the initiative 
whereby laws may be enacted and constitutional amendments 
adopted by the pecple independently of the Legislature. This 
power may be invoked by petition wherein the proposed mea- 
sure shall be set forth at length. If the petition be for the en- 
actment of a law, it shall be signed by seven percent of the 
electors of the state and if the petition be for an amendment. 
of the Constitution, the petition therefore shall be signed by ten 
per cent of such electors. In all cases the electors signing such 
petition shall be so distributed as to include five per cent of the 
electors of each of two-fifths of the counties of the state and 
when thus signed the petition shall be filed with the Secretary 
of State, who shall submit the measure thus proposed to the 
electors of the state at the first general election held not less 
than four months after such petition shall have been filed. 
The same measure, either in form or in essential substance, 
shall not be submitted to the people by initiative petition, either 
affirmatively or negatively, oftener than once in three years. 
If conflicting measures submitted to the people at the same elec- 
tion be approved, the one receiving the highest number of 
affirmative votes shall thereby become law as to all conflic- 
ting provisions. The constitutional limitations as to the scope 
and subject matter of statutes enacted by the Legislature shall 
apply to those enacted by the initiative.” 


Yours very truly, 
C. A. SORENSEN, Attorney General. 


SCHOOL DISTRICTS—RIGHT TO REFUND OF STATE 
GASOLINE TAX 


December 14, 1932. 
Mr. Fuller L. Austin, 
Deputy State Superintendent, 
Lincoln, Nebraska. 


Dear Mr. Austin: 


You say you have received a letter from a Nebraska consolidated 
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school district in which it is stated that the district is about to receive 
a refund of the federal tax paid on gasoline purchased by the district, 
and the question is asked whether it is possible to get a refund of the 
state tax paid by the district on gascline purchased by it. 


My answer is no. 


The refund of federal tax paid cn gasoline purchased and used by 
the district, is made because the federal government does not attempt 
to collect a tax from the state or any of its subdivisions or instrumen- 
talities of government. 


The state on the other hand levies a tax on all dealers and provides 
that 


“The term ‘Dealers’ is hereby defined and includes any per- 
son, firm, co-partnership, company, agency, association, corpora- 
tion, state, county, municipality or subdivision of either thereof, 
who imports or causes to be imported into the State of Neb- 
raska, and also any ferson, firm, co-partnership, company, agen- 
cy, association, corporation, state county, or municipality, or 
subdivision of either thereof, who produces, refines, manufact- 
ures or compounds such motor vehicle fuel as herein defined, any 
part of which is for use distribution, sale or delivery in the State 
of Nebraska.” (66-401). 


All dealers as above defined in motor vehicle fuels are required 
to pay the tax. 


The Legislature can exempt, if it sees fit to do so, school districts 
and other governmental subdivisions and instrumentalities of the state 
from the payment of any state tax on gasoline, but until this is done, 
school districts in common with counties, cities and villages, and the 
state itself will be liable for the payment of this tax. 


Respectfully submitted, 
C. A. SORENSEN, Attorney General, 
By GEORGE W. AYRES, Assistant Attorney General. 


MARRIAGE LICENSE—VALID HOW LONG 
December 19, 1932. 
Mr. Frank Fischer, 
Valentine, Nebraska. 


Dear Mr. Fischer: 


This is in answer to your letter of December 15, 1932. It appears 
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that ycu are about to be called upon as justice of the peace to solemnize 
a marriage between parties who cbtained their marriage license sev- 
eral years ago. You request opinion as to whether the license is still 
good, or in other words how long after a marriage license is issued 
do the marriage rights thereby confered endure. 


It is now settled that a marriage, to be valid, must be preceded by 
the obtainment of a velid marriage license and must be solemnized by 
a person authorized by law to sclemnize marriages (Sec. 42-404, Comp. 
St., 1929; Ccllins v. Hoag & Rollins, Inc., 241 N. W. 766). 


Since duly authorized perscns including justices who solemnize 
marriages must make return of their proceedings on the license (Secs. 
42-108 and 42-113, Comp. St., 1929), the person performing the marriage 
must have the license when he performs it and should assume some 
responsibility in knowing that the license is at least formally valid. 


Is a marriage license issued several years before marriage there- 
under, formally valid? We doubt it. It is true that there is no stat- 
ute specifying how long after a license is issued the parties shall marry. 
Yet the statutes make it clear that the marriage should occur before 
the facts required to be stated in the license change. A license is 
required to state among other things the surnames of the parties’ 
mothers, the surnames of the parties, their residences and ages (Sec. 
42-106, Comp. St., 1929). The sclemnizer is 2lso required to certify at 
the request of the parties, among other things, the names, ages and 
places of residence of the parties (Sec. 42-108, 110, Comp. St., 1929). 
If there were several years difference between the issuance of the li- 
cense and the performance, return and certification of the marriage, some 
of these facts essentially ingredient to a valid license and marriage 
might change; and any variance between the return or certificate and 
the license as to these material facts, might reflect on the validity of 
the license and thus invalidate the marriage. Construing the whole 
marriage law (Secs. 42-101 to 42-120, Comp. St., 1929) together, as 
we must, we are of the opinion that the law contemplates that the 
parties should marry pursuant to the license as soon after the issuance 
of the license as they conveniently and reasonably can; and in any 
event, that they must marry before any of the facts essential to the 
validity of the license and marriage have changed. 


We are therefore of the opinion that before solemnizing the mar- 
riage referred to in your letter, you should require the parties to take 
out a new license for said marriage. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
By CLIFFORD L. REIN, Assistant Attorney General. 


OPINIONS 


529 


CITIES—LOANS TO FROM RECONSTRUCTION FINANCE CORPOR- 


Mr. 


ATION—CITY HALL AND AUDITORIUM, REVENUE BONDS 
December 22, 1932. 


F. A. Lyman, Mayor, 


Superior, Nebraska. 


Dear Sir: 


for 
for 


proposed to pay for the building by revenue bonds only. 


I have your letter cf November 30, 1932, in which you say: 


“Under the R F C plan we were figuring about building 
a city hall and auditorium ccmbined. Now can the council 
vote $40,000 of revenue bonds to pay the R F C back as the re- 
venue comes in or does this have to be voted by the people as 
a whole?” 


The general authority of the city of Superior to construct buildings 
municipal purposes is found in Section 17-129, Compiled Statutes 


1929, which reads as follows: 


“To provide for tke erection and government of any use- 
ful or necessary building for the use of the city.” 


There is a special law governing the building of a city auditorium. 
Section 17-159, Compiled Statutes for 1929, reads as follows: 


“Cities of the second class are hereby authorized and em- 
powered to accept by gift or devise or to purchase an auditor- 
ium or community house for social and recreation purposes, 
to purchase real estate and erect building or buildings thereon 
for auditorium and social and recreation purposes, and main- 
tain, manage and operate the same for the benefit of the in- 
habitants of said cities. Provided, however, before any such 
purchase can be made or building erected, the question shall be 
submitted to the electors of such city at an election duly called 
for that purpose and be adopted by three-fifths of the electors 
voting on such question.” 


The first query is whether you must look to the first section quoted 
(17-129), or to the special act (Secs. 17-159, 160, 161), for your author- 
ity to construct the proposed building. If it is strictly an auditorium 
that you propose to build, then apparently you must submit the ques- 
tion of building the auditorium to a vote of the people even if it is 


Section 


17-159 states that “provided, however, before any such purchase can 
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be made or building erected, the question shall be submitted to the 
electors of such city at an election duly called for that purpose and 
be adopted by three-fifths of the electors voting on such question.” 


On the other hand, if the proposed building is to be the city hall 
with an auditorium as an adjunct and it is not intended that con- 
struction thereof shall be financed by a general bond issue of the city, 
then the matter need not be submitted to a vote of the people. 


The second query is whether in either case the statutes provide 
an exclusive method for finanncing the cost of the proposed building. 
We find none. Your city may defray the cost by means cf a tax levy 
or general bond issue. But other methods are not excluded; the 
legislative right to use one method does not thereby constitute a 
denial of the right to proceed some other way not prohibited by statute. 


It is our opinion, therefore, that your city may finance the con- 
struction of the proposed building by issuing revenue bonds, or war- 
rants, or debentures, payable solely out of rents and fees for the use 
of the building and not by taxation. 


The construction of many bridges and electric light and power 
plants have been financed by the issuance of such bonds. Even prior 
to the adoption by the people of Nebraska in 1930 of Iniiiative mea- 
sure No. 324 which specifically provided for the issuance of such bonds, 
a number of cities and villages in Nebraska issued such form of rev- 
enue and non-tax bonds in payment of electric light and power plant 
construction charges. 


The question of the authority cf a municipality to issue such bonds 
when not specifically authorized by statute came first to the Supreme 
Court of Nebraska for decision in the case of Carr v. Fenstermacher, 
119 Neb. 172. Said the court: 


“This is a suit in equity to decree the invalidity of an 
ordinance authorizing the city of Sargent to buy a Diesel 
engine and other equipment for the improvement of an electric 
light and power plant already in operation and to enjoin the 
municipal officers and the seller of the equipment from per- 
forming a contract of purchase into which they entered. Plain- 
tiffs are Stanley V. Carr and Edward Williams, who plead that 
they are resident taxpayers and users of electricity furnished by 
means of the plant; that the city was without power to enact 
the ordinance or enter into the contract of purchase; that the 
municipal officers did not follow the statutory methods of pro- 
cedure; and that the ordinance and contract of purchase are 
void. In the petition the ordinance, the contract, and other 
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facts upon which the plaintiffs rely for an injunction are plead- 
ed at great length. Regularity of the municipal proceedings, 
validity of the contract of purchase and other grounds of de- 
fense are fully pleaded in the answer of defendants. Upon a 
trial of the issues the district court dismissed the suit and 
plaintiffs appealed. 


“The validity of the contract is vigorously assailed on the 
ground that the only legal way to purchase the equipment was 
to raise the necessary funds by taxation or by means of a bond 
issue authorized by a vote of the people, neither step having 
been taken. Those methods are authorized by the city charter 
and it is argued that they are exclusive. Comp. St. 1929, secs. 
18-101 to 18-104. The city was operating an electric light 
and power plant at the time the Diesel engine was purchased. 
The new equipment was procured in the following manner: The 
council enacted and the mayor approved an ordinance declar- 
ing the old equipment to be inadequate, authorizing the pur- 
chase, directing notice for bids, and providing for payment of 
the purchase price out of the net receipts from the operation 
of the plant and not out of any funds raised by taxation, no- 
tice to bidders so specifying. The ordinance provided further 
that the unpaid indebtedness incurred should be evidenced by 
conditional warrants payable out of the net receipts from the 
operation of the plant and that the warrants should not be gen- 
eral obligations of the city nor payable by taxation. The no- 
tice to bidders described the Diesel engine and the other nec- 
cessary equipment desired and recited that the city engineer’s 
estimate of the cost would be approximately $16,500. Fair- 
banks, Morse & Company, defendant, made the only bid — 
$15,435. It was accepted. From funds on hand the city paid 
$3,000 and for the remainder, or $12,435, issued conditional war- 
rants payble only from net earnings of the plant. The contract 
of purchase and the conditional warrants conformed generally 
to the terms of the ordinance. The sellers of the new equip- 
ment reserved the right to retain title thereto pending non- 
payment of any part of the purchase price. The decree deny- 
ing an injunction was not superseded. The new equipment was 
installed and the city continued to operate the plant as im- 
proved. 


“Plaintiffs argued that the statutory methods of raising 
funds by means of taxation or by a bond issue excluded every 
other method, and that consequently the ordinance, the contract 
of purchase and the conditional warrants were void. The char- 
ter of Sargent shows that the two methods indicated were au- 
thorized by statute. Comp. St. 1929, secs. 18-102 to 18-104. 
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The statutory procedure must of course be followed where the 
specific methods of raising money are adopted. It is shown by 
the record that no attempt to raise funds by taxation or a bond 
issue was contemplated or made. Both methods were specific- 
ally rejected by ordinance, contract and conditional warrant. 
It does not necessarily follow, however, that power to raise 
money to pay for the utility or the improvement thereof by 
other means was excladed by the legislative grant. The leg- 
islation does not contain exclusive terms. The grant of power 
to a city may imply a means of exercising it in addition to 
specific statutory methods without restriction as to others. In 
direct language cities of the class to which Sargent belongs are 
specifically empowered in a single section of the charter ‘to pur- 
chase, construct, maintain and improve’ a lighting system. 
Comp. St. 1929, sec. 18-101. The section next following pro- 
vides that the cost of such a utility ‘may’ be defrayed by means 
of a tax levy and, if insufficient for the purpose, by a bond is- 
sue. The word ‘may,’ in the sense used, does not necessarily 
mean ‘shall.’ If the city has on hand sufficient availble money 
for that purpose resort to a tax levy or a bond issue is 
unnecessary. Christensen v. City of Fremont, 45 Neb. 160. On 
precedent the power to raise funds for a lighting plant by the 
methods mentioned in the statute is not exclusive. Contracts 
beyond the power of a municipality are such as it cannot law- 
fully enter into for any purpose. Stickle Lumber Co. v. City 
of Kearney, 103 Neb. 636. In the present instance the city of 
Sargent had $3,000 available for the initial payment. Under the 
contract payment of the remainder of the purchase price, 
$12.435, cannot be enforced by means of a bond issue or a tax 
levy. The seller of the new equipment and the holders of con- 
ditional warrants are limited to collection of deferred payments 
out of net earnings of the plant. By the very terms of the 
contract of sale individual property owned by residents of 
Sargent cannot be taxed to pay any part of the purchase 
price. The evidence shows that the new equipment was need- 
ed to make the plant efficient. There is nothing in the record 
to show extravagance, fraud or official corruption in the muni- 
cipal proceedings. Performance of the contract according to 
its terms will not result in the taxation of any property owned 
by plaintiffs. The city had the power in some form to make 
the purchase. The method adopted was not specifieally prohi- 
bited by law and does not seem to be illegal. The power to pay 
for or improve a lighting utility with available money on hand 
or with net earnings of the plant is implied by the general grant. 
A general liability of the city was not created. Under the cir- 


cumstances, therefore, want of power and alleged illegality in 


OPINIONS 533 


the respect indicated are not sufficient grounds for granting 
an injunction.” 


It follows from the logic of this case that since the Legislature 
has granted to all cities of your size the power to construct a building 
such as you have in mind and has not prescribed any exclusive method 
of exercising that power, you may choose whether to finance the pro- 
position by a general bond issue payable out of taxes on property or 
by the issuance of so-called revenue bonds which are only a lien on 
the income of the building. In other words, the general grant of 
power by the Legislature to construct the proposed building carries 
with it the implied authority to raise the necessary funds by pledging 
the net earnings of the building instead of by taxation, there being 
no prohibition of such method in the statutes. 


When there is no provision in the statutes to the contrary a grant- 
ed municipal power is exercised by the mayor and council. There 
being no statutory provision for submitting the question of the issu- 
ance of revenue bonds to a vote of the people, it need not be done. 
The responsibility for such action rests with the mayor and council. 


In order to secure financial aid from the Reconstruction Finance 
Corporation the project must, as you know, be self-liquidating in 
character. The term “self-liquidating” is defined as follows: 


“For the purpose of this subsection a project shall be deem- 
ed self-liquidating if such project will be made self supporting 
and financially solvent and if the construction cost thereof will 
be returned within a reasonable period by means of tolls, fees, 
rents, or other charges, or by such other means (other than by 
taxation) as may be prescribed by the statutes which provide 
for the project.” 


If I can be of any further assistance, write me. When I was in 
Washington before the Reconstruction Finance Corporation, I was 
informed that they were very anxious to make small loans for self- 
liquidating projects that were economically sound. The Reconstruction 
Finance Corporation is anxious to get its money scattered as widely 
as possible over the country in order to bring about employment. 


Sincerely yours, 
C. A. SORENSEN, Attorney General, 
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transfer of by owner of two cars — 98 

School Bus, fees 333 
N 
NEGOTIABLE INSTRUMENTS 
Banks 
officers, criminal liability as to __ 216 
Drawee Bank, insolvency, effect of __ 381 


Taxes, payment of by 
liability when check dishonored __--_------------------- 193 
NO-FUND CHECKS 
Criminal Prosecutions 


joint’ accounts, liability’ 22.25 cece ssceeceee ese 320 
WONG: os set eee paneer ee aw ereeeneeene 320 
NUISANCES 
Public, abatement of 
oO 
OMAHA 
Missouri River Bridge, financing of _--------------_-------- 247 
OPTOMETRY 
Osteopaths, right to practlee: _ oj 55 eee cee 461 
OSTEOPATHS 


Heat, Light, Electrical Treatments, by ~-- 
Optometry, right to practice 


PARTITION SALE 
Purchasers, liability for deficiency ..-._--._-----_-.---_..-_. 341 
PAUPERS 
Cities, relief by 
liability for 
right to provide —__ 
County Boards, relief, duty to provide | F 
Medical Care of 
Real Estate owned by, effect __ 
Relief, inheritance tax fund, use of for 
PENITENTIARY 
Automobile License Plates 
proceeds from sale of, disposal -------------------------- 187 
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PHYSICIANS AND SURGEONS 


Drugs, sale of, by 309 
Veterinary Medicine, practice af, BY'-n20 309 
POPULATION 
Defined = ao ce nnak ses c ctu se ene eweess 326 
PUBLIC UTILITIES 
Franchises 
Yates; Tixifig 08, Wh «asl ceee seesaw ase 483, 491, 230 
Gas Companies 
eminent domain, right of __ 490 


service, duty to give 
Municipalities, franchises, rates 
Service, individual coutracts for, validity _._..._---_--------- 485 


PURE FOOD LAWS 


Panel Bottles, illegal ___ 331 
R 
RECONSTRUCTION FINANCE CORPORATION 
Clifes, Toss. 06, bond): cnccss encanto nhee eee ene 529 
RESTAURANTS 
Colored People, right to patronize ___........-.-.------------ 162 
ROADS AND BRIDGES 
County Board 
overseers, supervision of 337 
road districts, duties as to ~____ 337 
County Commissioners 
mileage. for viewing Toads 2.cn coca ois ee gcacecsas 433 
County Roads 
defined 307 
state taking over, effect 380 
township, liability for maintenance ___- 346 


villages, in, bridges, repair of __--__------_-----___-_-__ 312 
County Supervisors 


compensation for road work 278 

mileage, per diem, for viewing _ 435 

road work, compensation for 287 
County Surveyor 

road construction, duties as to ___ 345 
Eminent Domain 

state exercise of in village 313 
Expenditures, report of to state auditor _ 507 
Funds, allocation between state and counties __ 507 
Labor on Roads, hours of 363 
Roads 

mail routes, removal of snow from 237 


maintenance, contract not required, when 


INDEX 


vacation of by non-user __ 

width, legal __ 
Section Lines 

opening, compensation to land owners __-..------------- 
Survey Corners 

duty of road. workers. to! protect). < snc n nee cs 


SCHOOLS 
Board 
mombers, election of 2sessocecec eden cs cece eccces 
membership, increase in cities _ 
teachers, hiring of ___ 
term, when commences _ 
Bus, registration fees on _ 
Bus Drivers, bonds of ___ 
County High Schools, support of, exemptions ___ 
Districts 
bonds of, taxes to pay interest on only ____- fore eee onSs: 
boundary line, stream as 
building fund tax, liability of new resident _ 
consolidated, transpoiting pupils, liability _ 
consolidation, disposition cf property —_ 
gasoline tax, refund of, right to —___ 
instruction of pupils from other districts 
organization, city district in village 
orphan’s home inmates duty to educate _ 
pupils, injury to, liability —_ 
injury in bus accident, lial 
real estate, detached from, how _ 
title by adverse possession _ 
scavanger tax sales, proceeds, distribution _ 
taxes, approval by voteis 
exemptions, when allowed — 
teachers, contracts in writing _ 
transporting pupils free, when _ 
warrants, presented, when 
registration of, limitations 
validity when no funds in treasury _ 
workmen’s compensation, liability 
Elections, who eligible as voter —~..--5._.--..-~--.-.=.... 
Funds, deposit of 
banks as depositories __ 
reorganized banks, in _ 
security for 
Funds 
free high school tuition, nature of ~-------------________ 
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irrigation bonds, investment in _ 160 
loss of, liability for __ 317, 415 
Home Instruction, right of parent to give _- - 375 
Real Estate, authority of board to convey __- 276 
State Apportionment, right to, restrictions on __ 414 
Teachers, qualified, failure to hire, effect 414 
Transportation of Pupils 
allowance for ___ 356 
prior years _ - 357 
residence over three miles from school __ - 358 
SHERIFF . 
Deputy, compensation, commission on taxes __ 449 


Fees and Mileage 
eriminal investigations 2.2.5. 42222 2.825255 2 sched 372, 474 
extradition cases 291 
reform school, taking children to 511 
SOLDIERS RELIEF COMMISSION 
Appointment of 2-.222222--4-s+2<2-ssceecne nesses 244 
STATE AUDITOR 
Code Deputy Secretaries 
legality of vouchers signed by __ aay 228 
Counties, payments from to state, right to defer _ 78 
STATE TREASURER 
Funds, deposit of in bank, service charge -_----_------------- 333 
SUPERINTENDENT (See County Superintendent) 
SUPREME COURT 


CaS08. Ws oss eee neskeecaeeece cape rece eee tent ees 42 
SURVEY CORNERS 
Road: Workers, duty of to protect. ~.-.-.-.-----.---.---.-.. 213 
T 
TAXATION 
Assessment, changes, notice of hearing _ 290 
Banks, refund of taxes to 496 
Brokers, grain brokers, property of, how assessed ______--____ 75 
Check, payment of taxes by, liability when dishonored ~_____ 193 
Cities, property of bought under conditional sales contract 
ADUIES. SOT tee are re ee eee 514 
County Board of Equalization 
valuations, adjustment of, by -_ 463 
Delinquent Tax List, publication, requirements _ - 340 
Distress Warrants, service of, fees, mileage for _ wax ‘$18 
Errors, correttion: Of 2.2.25. p ees scan ece cesses 253, 292 
Exemptions 
Amenean Lesion: .2-.<4o5525 55 see 266 


church parsonage when rented 
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church property, when --_ 
claim of, when made 
Gasoline Tax (See Gasoline Tax) 
Gram; stored, situs of, for 322.3 eee oe ceiences 288 
Inheritance Tax 
appraiser’s fee, how paid _ 
costs, how assessed 
Intangible Property 


failure to declare, criminal liability for ___ 93 
prior years, liability for 93 
Intangible Tax 
brokers, grain, not subject to —_. 311 
contract for deed subject to _ - 251 
tax sale certificate, subject to ~ 236 
Mortgages, chattel, situs of, for ____ 288 
National Bank Stock, owned by non-resident, where tasanis! a F4 
Real Estate 
assessment, changes in, notice __ 267 
when made -__-- 174 
revaluation, when —__ 445 
sale of, distribution of proceeds __ 262 
valuation, high tax school district — 451 
valuation, reduction by board, legality _ 197 
village bonds, payment of from when outside village — 269 


Road Tax, division: of 2.2.5.2-ccanemeeese se oe ae eae 304 


Scavenger Tax Sales 
accrued taxes, liability for 
bids by county board 


Sewer Maintenance, statutory limits 


Tax Rolls, change of to conform to court order __ 366 
Taxes 
court house, completion of, right to levy for __ 354 
delinquent, cancellation of, when __ 426 
refund of, when __ 299 
special, payment, when cod 339 
tax-exempt owners, cancellation of, for — 426 
Tax Sale Certificate, issuance to village, legality __ 79 
Telephone Companies, collection of taxes from __ 271 
University of Nebraska 
lands. taken by, Jiability: for <.=22s2s2 =... 2-2. 220 


Villages 
delinquent taxes, collection of, by —-- 
occupation taxes 
TAX DEED 
Application for,| notice ....----- scussdiieeree ce cetcee cases 378 
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TOWNSHIPS 
County Roads, maintenance of, liability for _ 
Highway Superintendent, compensation --_- 
Roads 


road fund, disposai of 415 
town board, authority over 415 
Town Meeting 
proceedure 
road overseers, election __ 406 
TRUST COMPANIES 
Participation Certificates, practices relating to ~-----.------- 72 
U 
U. S. CIRCUIT COURTS 
Cant 800 Sai ii ae ee eee i es 64 
U.S. DISTRICT COURTS 
Canes AR oon oe siete esi eee ee ee nets 63 
U. S. SUPREME COURT 
CASOS Tso oan site here ene 63 
¥. 
VETERINARY SURGERY 
Caponizing Fowls as practice of --__------------------------ 316 
VILLAGES 
(See also Cities and Villages) 
Clerk, duty to publish ordinances, etc, _-_-.----------------- 382 
County Road, located in 
bridge on, who must repair ___-_ 312 
Eminent Domain, exercised by state wi 313 
Funds, General 
deposit of, security 424 
street work, use of for .~ 424 
Light Fund, use of -____- - 246 
Occupation Tax - 274 
Ordinances, Proceedings, publication of _ 382 


Real Estate detached from 
liability of to tax for bonds 


Tax Sale Certificate, issuance of to _ 19 
Water, appropriation of to 17 
w 
WAREHOUSES 
Public Grain Warehouses 
licensed by U. S., not under state law --_.___-____________ 185 


WORKMENS COMPENSATION 
Modical Services, feet for). <oa2csecec nie cnccenunsteocenace 315 


